- IN Tile wUPERIOR COURT OF THE STAT: OF ALASKA
 FOURTH JUDICIAL DISTRICT H JAN 29 1965
AT " OLGA T. STEGER, Clork
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STATE OF ALASKA,
' FLointits,
vs. Civil Acticn No. 62-3823

WALT WIGGER and MORTON
del,1MA COMPANY, -INC,, "~ "~

Dzfendants.,
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MEMORANDUM OF DECISION

Victor Carlsen, Assistant District Attorney,
Fairbanks, Alaska for Plaintiff.

William V. Boggess, Roggess and Taylor,
fairbanks, Alaska, fcor Defendants.

The sole issue for determination at this pocturs of
the case is whether or not the Chena River (in the areca

located betwaen tha University Avenus and Cushman Street bridges)

wasg navigable when the Territory of Alaska was adwmitted to Statee
I [1] - : -
hoad en Januaxry 3, 1959. In order to prevail in its within

‘action (baced on trespass and conversicn .theories) tha State 5

of Alaska must establish that it has title to the bed of the

Chene River. 1In order to do so the State must establish

that at the time of its admission to Statehood the Chena

[1] A separate trial as to this issue was held pursuant to
respective counsels' agreement and under the provisions of
Rule 42(b), Rules of Givil Procedure., See also 5 Yooxe's
Eederal Practice, §42.03 (2nd ed.). C .
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_ Determination of the navigablility of rivers
within Alaska involves ths application of Federal law.
~ Under Federal law it is settled that the test of navil-
gability of a river (far tha FUTESSS Of adjudicauing
ownership of a river's bed) is to be datermined as of

the time of the State's admission to tha Uaion, Chief

~Justice Hughes in his b?inioﬁ”in_géitéd States v. Utzh,
283 U.S. 64,75 (1931) articulated these principles in
© tha following manner: _

"In accordance with the constitutional

principle of the equality of States,

the title to the beds of rivers within

Uteh passed to that State when it Was

admitted to the Union, if thz rivors IS ol - TR
were then navigable; and, if they wero _ s £
not then navigable, the title to tha &
river beds remained in the United States,

The question of navigability iz thus

determinative of the controversy, aad

that is a Federal question.' . L3

48 to the eppropriate tect to ba applied in . _ )

determining whather a rives is mavigable, this Court

-

adopts .the principles developed in the folleowing cases: o

Ihe Daniel Ball, 77 U.S. 557 (1870); The Montello, 87

UeS. 430 (1874); United Srares v. Holt State Bank, 270 = - R

[2] Proof on the State's part that it did have title
to the bed of the Chena River does not eliminatzs the
necessity of its further establishing that the gravel
¢ allegedly converted by defendants came frem the rivez
bed. : ‘
's opinion in Shively wv. Bowlby,
£ Lattie, 227 U.8. 229 :
57k, 583 (1921); - o
« 1, 14 {1935) and Mz, e
chusatt:s v. New Yaork,

[3] Seez also Justice Gra

y
1, 26, 57 (18%94);
2

e
152 U.s. 1,
(1913); Oklahoma w. Texas
United States v, Oregon,

Justice Stenc’e opinion i

o
o
Q

‘n..;u':'.w.'_-ih..-h- R SRR o et W e




U.S. 49 (1926); and in United States v. Utah, supra,

- at page 76.

Mz, Justice Field in his opinifon in The Daniol
Ball wrote at page 563 as follows:

"A different test must, therefore, be
applied to determine the navigability
of our rivers, and that is fcund in
their navigable capacity. Those rivers
must be regarded as public navigable
rivers in law which are navigable in ,
fact. And they are navigable in fact
when they are used, or are suspectible
of being used, in their ordinary condi-

- tion as highways for commerca, over
which trade ox travel are or maybe
conducted in the customary modes of
trade and travel con water,..."

In The Montello, Justice Davis wrote at page

443 of his opinion: - By
"...there are but few of cur fresh water '
-¥ivers which did not originally present
serious obstructions to an uninterrupted
navigation. In some cases like the Foz Z
River, they maybe so great while they
last as to prevent the use of the best
instrumentalities for carrying on commerce,
but the vital and essential point is
whether the natural navigation of thes rivewr
is_such that it affords a channel for usge
ful commerce., If this be so the river is
navigable in fact, although navigation
maybe encompassed with difficulties by

271. U.S. 65 (1926) at page 89 where he states in pawi:

"It is a principle derived from the English
common law and firmly established in this
country that the title to the soil under
navigable waters is in the sovereign by
€xpress grant or prescription.... The rule

is applied both to the territory of the
United States....and to land within the
confines of the States whether they are
orjginal States....States admitted into the
Union since the adoption of the Constituticn,"




-reason of natural barriers, such as rapids
and sand bars," -

The fest of navigapility as articulated Us ited
- WTO W UL nd.lbnbl L y < adri.icu ate 1 St

States v, Holt Srate Bank, at page 56, is as follcws:

"The rule long since approved by this
Court in applying the Constitution and
laws of the United States is that strezms
ox lakes which are navigable in fact muss
be regarded as navigable in law; that

they arxe navigeble in fact when they are
used, or are Susceptible of being used,

in their natural and ordinary condition,
as highways for commerce, over which trada
and travel are or may be conducted in the
CuStomary modes of trada and travel on
water; and further that navigability does
not depend on the particular mode in which
such use is or may be had=-yhether by
steamboats, sailing vessels ox flatboatse-
1or on an absence of occasional difficulzies
in navigation, but on the fact, if it be o
fact, that the Stream in its natural anpd
ordinary conditicn affords a channel for
useful commerce,"

In its 1931 cpinion in United States v, Utah,

the United States Supreme Court reaffirmef the Ball, Montslle
and Holt tests pertaining to navigability:

Under the_dforementionedd decisions and tests ofl
navigability and'upon consideration of the evidanca adduced

at the hearing in this cause, this Court has concluded that

the area of the Chena River in question was navigsbis at tha . -

(4] United States v. Utah, supra, at pages 76, 77.

0f interest is the following opinion of the Suprams :
CGourt--United States V. Appalachiap Powan Co.y 311 U.S. arl -
(1940) (@ case involving the Scope of federal cemmsrea poz
and the Federal Power Comnission licensing authoricy),
Speaking for the Court, Mr. Justics Reed wrote at peges 403,
4C6, 409, 410 a5 follows: fir. 7

=

"It is obvious that the uses to which the
Streams way be put vary Zvem the caxriage
of ocean liners to tha flozting out of

A

loge; thnt the éansiiey of Lraflia waxiea
(&) 9 B
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[5]

time of Alaska's admission into the Union and that,
therefore, the State of Alaska has title to the river
bod 1 thclarea in question.

Thexefore, an order should be entered denying
defendants' motion for-involuntary dismissal in regards

to this separate issue of navigabiiity and the remaining

-

.

issues should be set for trial. -
' L /“Qil

DATED at Fairbanks, Alaska, this 2"7 day of
January, 1965,
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equally widely from the busy harbors of the
Sea coast to the sparsely settled regions of
the Western mountains. The tests as to navi-
gability must take these variaticns into consider-
ation,..,. s
-++.A waterwvay, cherwise suitable for navigation,
is not barred from that classification merely because
artificial aids must make the highways suitable for
use before commercial navigation may be undertaken,’, .. £ 2
«+s.Nor is it necessary for navigability that
the use should be continuous. The character of
the region, its pProducts and the difficulties or
dangers of the navigation influence the regu- _ &
larity and extent of the use. Small traffic S
compared to theavailable commerce of the region
is sufficient. Even absence of use over loag
periods of years, because of changed conditions,
the coming of the railroad or improved highways .
does not affect the naviﬁability of rivers in” the -
constitutional Sense..., :

Note there are no applicable Alzskan precedents in regaxds
to the precise issue before this Court but sce: Judge
Wickersham's opinion in United States Y. Roth, 2 Alaska 257,
258, 259, 261 (Third Division 1504y ana Judge Plummer's
opinion in Peterson v. United States, 217 F.Supp. 8567, 868
(D. Alaska 7983); aTsg Of interest in Kemop v, Putnam, 47 Wash,
2d, 550, 288 ».2d 837, 840 (1955) whero it is stated:
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"Navigability is not destroyed because of
occasional natural obstructions or portages,
nor is it necessary that navigation continue _
at all scasons of the year, and it [a stream]. .
does not lose this charccteristic even if it
has fallen into disuse for a hundred veare !

[5] Due to the undersignecs impending "disability", see
Pollastrine v. Severance, Opinion No. 141, 375 P.2d 528.
Alaska 1962), it is considercd appropriate to make
findings of fact in regards to the evidence adduced on the
Separate issue of navigability.” (Note: Rule ¢1(b), Rules
of Civil Procedure, provides in part that: "If the Court
- Yenders judgment om the merits against the plaintiff, the
Court shall male findings as provided in Rule 32€2)").,

Therefore, on ths basis of the State's evidence adduced
at the hearing (dz=fendants' offered no evidenced, the Couzt
now makes and files herein its Tindings of Fact as to tha
issue of navigability (in addition to the Conclusions of Layw
set forth in the main body of the within Memorandum of
Decision):

FINDINGS OF FACT

(a) The Chena River at a point approximately 12 miles
Southwest of Fairbanks flows into the Tanana River which in
turn flows into the Yukon River. From the conflusnce of ths
Tanana and Yukon Rivers, it is approximately 1000 miles downe
river to the Bering Sea and 1000 miles upriver to the City
of Whitehorse in the Yukon Territory, Canada.

(b) The Chena River jis normally open (free from ice)
starting in.approximately nid April to mid May and clesas
during approximately the first week of October. During this
period :ha'ﬁolume of water in the Chena is increased by

good raing" in late July and August.

(¢) In 1942 and 1943, a dike (17 1/2 miles south of
Fairbanks) was constiucted to prevent (as a flood control
~Protection measure for the City of Fairbanks) Tananz River
waters from flowing into the Chena River upstream from the
City of Fairbanks. Since the erection of this dike the
volune of water in the Chena River has decreased leading te
a2 "deterioration" in navigation conditions in the area in

question (between the University Avenue bridge and the Cughman -

Streot bridge - sce plaintiff's Exhibit "A" for precise
location of the area in question). -

(d) Before the erection of the dike in 1942-1943 ang
up to 1940, numercus "two stackers", "big packetts' and
"paddlae wheelers' carrying both freight and passengers would
come up the Chena to Fairbdanks (from the lower Yukon and
Whitchorse, et cetera), Also prior to 1940 hunters and
- Prospactors 'poled boats up the Chena River from Fairbaulks
(to points 80 to 90 miles upstrean, il.e. to Van Curlax®s Bax).
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Also prior to 1940 there was considerable logging up-
Stream from Fairbanks - the 10&5 being floated down to
the Independent Lumber Company's mill in Fairbanks.
(Note: The upriver logging operations of Independent
Lumber Comgany commenced in 1914 and terminated in the
early 1950's due to obstructions placed uoriver from
Fairbanks by the United States Arwy.)

(e) During the period 1940 until Statechood was ‘
achieved on January 2, 1959 commercial traffic on the
Chena River gradually decreased. This redurtion was
due in part tothe completion of the Alaska Highway
in 1942-1943; increased air commerce; and the deteri-
oration of watex conditions in the Chena River due to
the erection of the dike mentiomed in paragraph (c)
herein. A :

(£) During this 1940-1959 period, the following
conducted commercial freight operations on the Chena
River above the location of the present University Avenue
bridge and up to the Cushman Street bridge: Black
Navigation based 1/2 of a mile above the University Avenue
bridge site; Day Navigatien (operating in upper Chena
that is above the present location of the Cushman Street
bridge); Doc. Gordon's boat (also upper Chena); Peterson
Navigation; Tarnac (one boat); the Beaver (one boat); and
the God Speed (300 yards above the present University
svenue bridge site).

(g) 1In 1958-1959, Captain Jim Binkley brought his
80 foot steranwheeler, Discovery, up the Chena to the
.Cushman Street bridge in connection with a Golden Days
.celebration. (Note: There are thrde relatively pere
manent bars above the University Avenue bridge, two of
which are located in the awéa of the Riviera Boatel and
one at the bend-at Westgate - see plaintiff's Exhibit “A",
The evidence also discloses that a coal conveyor across
the Chena to the City Power plant is located 5 miles above
the University Avenue bridge.) The last time Captain -
" Binkley brought his teourist boat, .the Discovery, up to the
Cushman Street bridge was in 1961 (at which time he en-.
countered difficulties with the three aforementiened bars).

(h) At the time of Statehood, Black's Navigation
was using Black's Landing infrequently. .

- (i) Since Statehood, the area of the Chena River
in question has been used to the following extent:

(i) Captain Binkley testified that ha last : 5
observed a commercial freighting operatica in the summer .. .- -
of 1963 at which time the operation was taking place 300
yards upriver from the University Avenus bridge.

BRE (ii) Fish camp natives use the -Chena River
in the area in question to come to Fairbanks to purckase
supplies., - « :
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(i11) 1In 1963 and 1964, jet boat tourist tours
have been conducted from the arca of the Cushman Strest
bridge downriver {(cn 30 mile excursions), Several
hundred trips were made during this period in these jet
beoats. =i

. (i1di) The drea in question nas besn used for
outboard riverboat races to and into the Yukon River
and back and for nleasure boating. '
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Tae above captionod czuse having come beiore
the Court for trial, without Jury, upon the ceparate
lesue as to the navigability of th: Chopa Rivar (in

regards to an avea leoeated ot a point begureen ths

r‘i'
o

University Avenus and Cuzhusn Stroc tvidges), and ths
Court having ccnsidersd tha evidence adduced pertﬁimiﬁg
to this issue (2 separate hearing haviag besa ordarad
8s to this iscusz}, end the Court hoving her etofore £ilad
isdon in rég" ~ds. gheveto, &nd the
. :

IT IS BERESY ORDEF a__.D

Defendante’ moticn for involunts v dlﬁﬂ'uﬁﬂia

7
cads pursuont €o Dule £1{b), Rules of Qivil

P
00 sawe pertains to the issue of the nmavieabilis £ the
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navigabllity of the Chena River purcuant to tha stdonge
laticn of yespective counsel and in accezdance with cho
provicicns of Ruls 42(b), Rules of Civil Procedurva.
Pule 4£2(b), Rules of Civil Procedurs, provides in
Part as fLollowsz: :
"Ihe court in furtherance of convenienca
v0 ¢ oY OPGAY & gersnraote trial of say L _
veecBORAXNES I8oua. - _ N
- _r " . . ! __' 4
a\-:.._"l__- -.__. n2n
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