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STATE OF ALASKA DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF MINING, LAND AND WATER 

SOUTHCENTRAL REGIONAL LAND OFFICE 

PRELIMINARY DECISION 

ADL 233857 
Alaska Electric and Energy Cooperative, Inc. dba Kenai Hydro, LLC 

Application for Lease  
AS 38.05.810(e)  

This Preliminary Decision (PD) is the initial determination on a proposed disposal of interest in 
state land and is subject to written comments received during the public notice period. The public 
is invited to comment on this PD. The deadline for commenting is May 9, 2022. Please see 
the Comments section of this decision for details on how and where to send comments for 
consideration. Only the applicant and those who comment have the right to appeal the Final 
Finding and Decision (FFD). 

Proposed Action: 
The Department of Natural Resources (DNR), Division of Mining, Land and Water (DMLW), 
Southcentral Regional Land Office (SCRO) has received a request from Alaska Electric and 
Energy Cooperative, Inc. (AEEC) dba Kenai Hydro, LLC (KHL; the applicant) to lease 
approximately 46.8 acres of land, more or less, for 55 years for the purpose of constructing, 
operating, and maintaining a hydroelectric facility (Grant Lake Hydroelectric Project) located near 
Moose Pass, Alaska. The location of the proposed project area is further described as being within 
Sections 6 and 7, Township 4 North, Range 1 East, Seward Meridian.  

The applicant proposes to construct a long-term, hydroelectric facility infrastructure on state-
owned lands on/in-between Grant Lake and the Trail Creek corridor, adjacent to Grant Creek. The 
associated infrastructure to be constructed on the proposed leasehold includes a powerhouse, 
penstock, tailrace, surge chamber, parking lot, detention pond, intake tunnel, intake, intake access 
road, transmission lines, and bypass weir. An access road to the powerhouse along with aerial 
transmission lines and communication and control cables will be included in a proposed easement 
authorization to access the proposed leasehold and transport the electricity produced from the site. 
The proposed easement (ADL 233782) is being adjudicated concurrently with the proposed 
leasehold by the SCRO’s Easement Unit.  
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SCRO is considering the issuance of a 47 acre, more or less, 55-year public & charitable land lease 
for the construction, operation, use, and maintenance of a hydroelectric facility. SCRO would issue 
an Entry Authorization (EA) for construction of the lease site prior to lease issuance, along with a 
survey and appraisal, and any necessary studies prior to development. 

Dependent Actions: 
The following actions must be completed prior to issuance of any authorizations described in the 
Proposed Action section above: 

• Kenai Area Plan Amendment, SC-99-002A16
• A change to 11 AAC 96.014(b)(15) removing these lands from the “Kenai River Special

Management Area Proposed Additions” special use area.

SC-99-002A16 is being processed separately from, but concurrently with, this proposed action. 
Any changes to 11 AAC 96.014(b)(15) would be proposed and processed after the completion of 
this plan amendment process.  

Background: 
The applicant is proposing the creation of a 5-megawatt run-of-river hydroelectric facility that 
would use the waters of Grant Lake near the community of Moose Pass, Alaska. KHL is a wholly 
owned subsidiary of AEEC. KHL was issued a license from the Federal Energy Regulatory 
Commission (FERC) for this project on August 28, 2019. The renewable energy produced from 
the proposed project will be delivered to Homer Electric Association members for off-site use.  

On February 2, 2021, KHL submitted an easement application, serialized as ADL 233782, to 
SCRO to authorize the proposed hydroelectric project in its entirety. After discussions between 
KHL and SCRO, ADL 233782 was updated to be the easement request, followed by the submittal 
of two additional applications, serialized as ADL 233856 and ADL 233857, on July 19, 2021. 
ADL 233856 being an easement request to authorize the intake infrastructure and portions of the 
intake access road, and ADL 233857 requesting a leasehold to authorize the powerhouse and 
associated infrastructure. On February 25, 2022, updated applications were received by SCRO for 
ADL 233782 and ADL 233857, with the closure request of ADL 233856. Changes to the 
application under ADL 233857 were to increase the boundaries of the proposed leasehold, 
including what was previously covered by the now closed ADL 233856 easement application, 
along with more accurately represented applicable land ownership within the project area. ADL 
233857 currently requests to lease 46.8 acres, more or less of State lands. 

The Grant Lake Hydroelectric Project spans across multiple landowners including the State of 
Alaska, the Kenai Peninsula Borough (KPB), and the Alaska Railroad Corporation (ARRC). KHL 
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has been informed and is required to gain authorizations from each applicable land manager for 
the project to proceed as currently requested. This PD is specific to lands managed by SCRO and 
the leasehold request. To date, KHL has three active applications for the proposed use of DMLW-
managed state lands: 

• ADL 233857 – Lease application for the parking area, detention pond, powerhouse,
penstock, tailrace, surge chamber, intake tunnel, bypass weir, portions of the access road,
transmission line, and communication and control cables;

• ADL 233782 – Easement application for the portions of the proposed transmission line,
communication and control cables, access road, and bridge;

• LAS 27264 – Water Rights application for the reservation of instream flow.

Scope of Review: 
The scope of this decision is to determine if it is the State’s best interest to issue ADL 233857. 
While this project spans over other land management jurisdictions, this decision only applies to 
the land that the State of Alaska owns, and SCRO manages. 

Figure 1: Overview Map of Proposed Project Area 
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Authority: 
This lease application is being adjudicated pursuant to AS 38.05.035(b)(1) and AS 38.05.035(e) 
Powers and Duties of the Director; AS 38.05.070(b) Generally; AS 38.05.810(e) Public and 
charitable use; and AS 38.05.945 Notice. 

The authority to execute the PD, FFD, the EA, and the lease has been delegated to the Regional 
Managers of DMLW. 

Administrative Record: 
The administrative record for the proposed action consists of the Constitution of the State of 
Alaska, the Alaska Land Act as amended, applicable statutes and regulations referenced here-in, 
the 2001 Kenai Area Plan, as amended, SC-99-002A16, and other classification references 
described herein, and the casefile for the lease application serialized by DNR as ADL 233857. 

Legal Description, Location, and Geographical Features: 
The state land where this proposed lease is located is described as follows: 

• Legal description: Located within Sections 6 & 7, Township 4 North, Range 1 East, Seward
Meridian, Alaska

• Geographical location: Along the southern bank of Grant Creek, between Trail Lake
Narrows and Grant Lake

• Approximate Lat/Long: 60° 27' 20" N, 149° 21' 2" W
• Area geographical features: Deciduous Forest/varying wetlands
• Existing surveys: None
• Municipality/Borough: KPB
• Native Corporations/Federally Recognized Tribes: Cook Inlet Region, Inc.
• Size: 47 acres, more or less

Title:  
The State of Alaska holds fee title to the subject land under U. S. Patent No. 50-92-0639 dated 
September 21, 1992. A DNR Title Report (RPT-22165) issued on February 11, 2022 from 
DMLW’s Realty Services Section attests that aside from the usual reservations for ditches, canals, 
railroads, telegraph and telephone lines, and water rights, there is one other reservation within 
the proposed lease site:  

The Grant is subject to the following: to the land described below, those segments 1,000 
feet in width for the Iditarod National Historic Trail, reserved under the authority of Sec. 
7(h) of the National Trail Systems Act of October 2, 1968, 82 Stat. 919, as amended 
November 10, 1978, 92 Stat. 3511, and Sec. 906(2) of the Alaska National Interest Lands 
Conservation Act of December 2, 1980, 94 Stat. 2371, 2442, 43 U.S.C. 1635. 
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Third Party Interests: 
One third party interest has been identified as being within the boundaries of the proposed 
leasehold. The Iditarod National Historic Trail (INHT) running North to South through the 
leasehold boundary in two forms, a 1000’ wide corridor reservation in U. S. Patent No. 50-92-
0639 along with a 100’ wide temporary easement located within the 1000’ wide corridor, serialized 
as ADL 228890-G, which is held by the United States Forest Service (USFS) for the purpose of 
constructing and maintaining the INHT. 

The INHT easement runs North to South directly to the East of the proposed powerhouse, with 
one crossing of the intake access road and the intake tunnel/surge chamber crossing underneath 
the trail. ADL 233857 and ADL 228890-G should be able to conditionally co-exist with minimal 
impacts to the integrity of INHT as currently requested. SCRO concurs with conditions addressing 
mitigation measures found within KHL’s FERC License #13212; specifically, conditions no. 19, 
21, and 22, which directly require the minimization of adverse impacts to the INHT trail. KHL 
shall coordinate with SCRO and the DNR State Historic Preservation Office (SHPO), in 
conjunction with measures outlined in the Scenery Management Plan (condition no. 19 of FERC 
#13212), prior to construction, which shall address measures including, but not limited to, 
minimizing views of the project facilities from the 100’ INHT trail, interpretive signage, safety-
crossing signage, and light pollution produced from security lighting, along with other mitigation 
possibilities to a level that SCRO and SHPO deem acceptable. 

No other land manager or landowner is within the direct boundaries of ADL 233857, however the 
hydroelectric project spans across lands managed by the State of Alaska, KPB, and ARRC. KHL 
is responsible for acquiring the appropriate authorizations from each applicable land manager and 
this project as a whole is dependent on KHL’s ability to acquire the other applicable authorizations 
including, but not limited to, KPB, ARRC, and the State of Alaska Department of Transportation 
and Public Facilities (DOT&PF). This decision only represents lands managed by SCRO and the 
requested leasehold.   
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Figure 2: Requested Easement/Lease Boundaries, Land Ownership, and Third-Party Interests 

Classification and Planning: 
The proposed overall project falls within the boundaries of DNR’s 2001 Kenai Area Plan (KAP), 
Region 2, and is dependent upon a plan amendment being processed concurrently. This plan 
amendment would create a new unit, Unit 380O – Grant Creek. State lands would be designated 
habitat, harvest, and public recreation and tourism. This transfers into a classification of Wildlife 
Habitat Land and Public Recreation Land. The plan notes that this unit is to be retained in state 
ownership and managed to protect habitat and public recreation values, and that a small segment 
of Al Solar’s Mill Road crosses the unit. The east side of Trail River and Lake system serve as a 
brown bear movement corridor. The lower reaches of Grant Creek are anadromous. Moose and 
mountain goat use lands within the unit as winter habitat. The INHT traverses the unit with special 
management intent which requires the trail be protected only by a 100-wide corridor where no 
industrial development may occur, with the exception of the minimum amount of infrastructure 
necessary to support the proposed Grant Lake Hydro Project. It further notes that any Grant Lake 
Hydro Project development near the INHT shall be mindful of the trail’s recreational and historical 
purpose and mitigate by providing visual screening or other means that enhance recreational and 
historical experience of the INHT. Lands within Unit 380O are no longer proposed additions to 
the Kenai River Special Management Area. As it is written, in accordance with 11 AAC 55.040(c), 
ADL 233857 does not conflict with the proposed KAP amendments and is dependent on the 
adoption of the proposed plan amendments. 
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The 2001 KAP has required 100' building setbacks for infrastructure adjacent to anadromous 
waterbodies as outlined in Chapter 2 of the KAP. However, these setbacks have exceptions for 
"uses that must be in or adjacent to the waterbody in order to function…". Given the nature of a 
hydroelectric facility such as ADL 233857, KHL will not be subject to the building setbacks as 
infrastructure including, but not limited to, the intake structure, bypass weir, and tailrace is needed 
to be located below the ordinary high-water marks of Grant Creek and Grant Lake respectively to 
function properly.  

This decision for ADL 233857 is being noticed to the public concurrently as the proposed Area 
Plan amendments to the Kenai Area Plan, serialized as SC-99-002A16, more information 
regarding the amendments can be found on the Alaska Public Notice webpage. 

Traditional Use Findings: 
An additional consideration is required under AS 38.05.830 for the sale, lease or other disposal of 
land not located within an organized borough. The consideration must include the effect that the 
disposal may have on the density of the population in the vicinity, and the potential for conflicts 
with traditional uses that may result from the disposal. If necessary, the commissioner will develop 
a plan to resolve or mitigate conflicts. 

The proposed site is located within KPB and therefore, pursuant to AS 38.05.830 a traditional 
use finding is not required.  

Access: 
For the larger portion of the proposed leasehold, legal access is secured via Section Line Easements 
between Sections 1 & 12 of Township 4 North, Range 1 East, Seward Meridian followed by 
Sections 6 & 7 of Township 4 North, Range 1 East, Seward Meridian, traveling eastwardly from 
the Seward Highway. For the intake portion of the leasehold on the waters of Grant Lake, legal 
access is obtained by the navigable waters of Grant Lake.  

KHL has submitted an easement application with SCRO for the issuance of a portion of the 
proposed access road to the proposed leasehold site, the proposed easement (ADL 233782) is 
concurrently being adjudicated to this proposed lease (ADL 233857). The proposed access road 
will run eastwardly from the Seward Highway at approximately Milepost 26.9, crossing the 
railroad and the Trail Creek Narrows with the construction of a bridge, and continuing Eastwardly 
to the leasehold. This will be the primary access to the leasehold during construction and long-
term operation and use of the hydroelectric facility. KHL has been informed that they will need to 
seek the appropriate authorizations from ARRC, DOT&PF, and KPB to authorize the portions of 
the project which cross the lands under their respective management. Portions of the project are 
dependent on KHL’s ability to obtain appropriate authorizations from these other agencies.  
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For more information regarding the proposed access easement (ADL 233782), please refer to the 
Preliminary Decision which is concurrently out for public notice and can be found on the Alaska 
Public Notice webpage during the same notice period as this decision. 

Access Along Navigable and Public Waters: 
Nearly all shore and tide lands in the State of Alaska are subject to an Along easements (AS 
38.05.127 and 11 AAC 51.045). The purpose of this easement is to uphold the constitutional right 
of the public to have free access to, and use of, the State’s waterways. SCRO has determined that, 
due to safety concerns, an easement will not be reserved within the proposed leasehold.  

Pursuant to AS 38.05.127 (a)(1), a navigable water determination of Grant Creek is required to 
take place prior to lease authorization. SCRO shall consult with the DMLW Public Access 
Assertion and Defense Unit, and the results of the determination will be found within the FFD and 
addressed accordingly.  

Public Trust Doctrine: 
Pursuant to AS 38.05.126, all authorizations for this site will be subject to the principles of the Public 
Trust Doctrine; specifically, the right of the public to use navigable waterways and the land beneath 
them for navigation, commerce, fishing, hunting, protection of areas for ecological studies, and other 
purposes. These rights must be protected. 

Agency Review: 
An agency review was conducted on October 28, 2021.The deadline for agency comments was 
November 29, 2021. Between the agency review and this PD, KHL submitted updated applications 
with changes to the project area, development plan, and associated maps. The updated materials 
were used in the creation of this PD. In order to allow the below mentioned agencies an opportunity 
to comment on the updated information, this PD will be sent directly to the agencies that were 
contacted during the first agency review. Their new comments, if any, will be included in the FFD; 
their previous comments are still valid and will be seen on the following pages.  

The following agencies were included in the review: 
• DNR DMLW – Mining
• DNR DMLW – Water
• DNR Division of Agriculture
• DNR Division of Parks and Outdoor Recreation (DPOR) Office of History and

Archaeology/State Historic Preservation Office
• DNR DMLW – Land Conveyance Section 
• DNR DMLW – Realty Services
• DNR DMLW – Public Access Assertion and Defense Unit
• DNR DMLW – Survey Unit
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• DNR Division of Oil and Gas (DOG)
• DNR DOG – State Pipeline Coordinator Services
• DNR Division of Forestry (DOF)
• DNR DOF – Kenai Area Office
• DNR Natural Resource Conservation and Development Board
• DNR Parks & Outdoor Recreation
• DNR Division of Geological and Geophysical Surveys
• Department of Commerce, Community and Economic Development
• Department of Fish and Game (ADF&G) Division of Habitat
• ADF&G Division of Wildlife Conservation – Access Defense
• Department of Transportation and Public Facilities (DOT&PF) – Bridge Design
• DOT&PF – Statewide Right-of-Way
• Alaska Mental Health Land Trust Office
• Department of Environmental Conservation (DEC) – Commissioners Office
• DEC – Solid Waste Program
• Department of Environmental Conservation – Drinking Water Program
• Department of Environmental Conservation – Division of Water – Wastewater
• DEC – Alaska Pollutant Discharge Elimination System Program
• DEC – Contaminated Sites – Anchorage
• Kenai Soil and Water Conservation District
• National Oceanic and Atmospheric Administration (NOAA) Habitat Conservation
• NOAA Marine Mammal Specialists
• NOAA – National Marine Fisheries Service – Regional Administrator
• National Park Service – Anchorage
• United States Department of Interior – Bureau of Land Management and United States Fish

and Wildlife Service
• United States Army Corps of Engineers
• United States Coast Guard
• United States Department of Agriculture Forest Service
• United States Environmental Protection Agency
• KPB
• KPB – Kenai River Center

SCRO received 9 total comments during Agency Review, the comments are seen below along with 
SCRO’s response to each. 

Comment: from the DNR DPOR Office of History &Archeology - The Office of History and 
Archaeology (OHA) has reviewed the subject project (received October 28, 2021) for conflicts 
with cultural resources pursuant to Section 41.35.070 of the Alaska Historic Preservation Act. 
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Following our review, we offer the following comments: State law requires all activities requiring 
licensing or permitting from the State of Alaska to comply with the Alaska Historic Preservation 
Act (AHPA), which prohibits the removal or destruction of cultural resources (historic, 
prehistoric, and archaeological sites, locations, remains, or objects) on land owned or controlled 
by the State. This also includes reporting of historic and archaeological sites on lands covered 
under contract with or licensed by the State or governmental agency of the State. The Grant Lake 
Hydroelectric Project has a Programmatic Agreement and an Historic Properties Management 
Plan (HPMP) that outlines measures to comply with Section 106 of the National Historic 
Preservation Act. For many projects, actions taken to comply with Section 106 are sufficient to 
meet the State's needs under the AHPA. As written, our office has reservations and recommends 
that these documents be reviewed by DMLW to ascertain whether the documents or their 
substantive measures can be used to assist with fulfilling the State of Alaska's obligations under 
the AHPA. Preliminary comments and recommendations from our office on these documents are 
provided here for consideration by DMLW. 
The Programmatic Agreement does not reference the AHPA and only provides a role for the 
DNR/DMLW to participate in the federal process rather than providing an avenue for 
DNR/DMLW to pursue additional requirements in the State's interests. The HPMP identifies an 
area of potential effects, known cultural resources within that area, and management measures 
for those considered historic properties under the National Historic Preservation Act. Please note 
that the HPMP requires actions by the Grant Lake Hydroelectric Project on State lands, such as 
cultural monitoring and installation of public interpretation that is not currently included in the 
project's lease and/or easement applications. 
In addition, our office is concerned that adoption by the State of the federal assessment and 
treatment of the Iditarod National Historic Trail (INHT) will not ensure compliance under the 
AHPA. The Iditarod National Historic Trail (INHT) easement runs generally north-south through 
the proposed lease area, ADL 233587. The INHT easement and subsequent trail improvements or 
development are the result of a multi-agency project to implement recommendations in the Iditarod 
National Historic Trail Seward to Nome Route Comprehensive Management Plan and create a 
continuous INHT pathway connecting Seward with the Crow Pass Trail (Pathway). One of the 
goals of the Pathway is to establish a pedestrian and mushing friendly route to recreate a 
wilderness experience in locations where the historic Iditarod Trail route has been developed as 
either the Alaska Railroad or the Seward Highway. The Pathway remains incomplete as the last 
pending trail segment is located across the proposed lease area. Construction of this section has 
been on hold for at least ten years due to concerns from the Pathway Project lead agency about 
placing the trail in a non-compatible location if the Grant Lake Hydroelectric Project moved 
forward. 
The Office of History and Archaeology finds that the INHT corridor, as established by its 
easement, is a cultural resource of importance to the State of Alaska. We believe that the proposed 
project would diminish the cultural values of the resource and could jeopardize the completion of 
the Pathway without consideration of necessary measures to enable the INHT' s co-existence with 
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the proposed lease through avoidance and minimization, but development of a Memorandum of 
Agreement may be necessary to mitigate adverse effects. We recommend consulting with our office 
and other INHT stakeholders to develop these measures under the AHPA. Our office notes that the 
HPMP references a license condition as a management measure for the Pathway, but this 
condition was not developed in cooperation with OHA or DMLW and does not incorporate 
compliance with the AHPA.  
No other cultural resources are known within the lease area. Should inadvertent discoveries of 
cultural resources occur during the duration of the project, our office should be notified so that 
we may evaluate whether the resources should be preserved in the public interest (as specified at 
Section 41.35.070[d]). 
Response: Following the submission of OHA’s comment, KHL updated their application to adjust 
the boundaries of the leasehold to incorporate much of the area previously applied for under the 
access easement (ADL 233782). As a result, SCRO analysis suggests that the 1000-foot INHT 
corridor reserved in the original patent from BLM is within the project area as currently proposed 
by this lease application. Relocation of the INHT was considered as part of the Environmental 
Impact Statement which preceded issuance FERC License No. 13212 but was not recommended. 
DNR has confirmed with both BLM and the USFS that there is no intention by either agency to 
relocate the INHT and that there are no objections to the current project as proposed. SCRO has 
and will continue to work with USFS to issue a long-term 100-foot easement for the INHT trail 
segment in the project vicinity in order to preserve the trail. 

SCRO concurs that KHL should continue coordinating with OHA as necessary to minimize any 
adverse effects and ensure the beneficial co-existence of the Project and the INHT. Furthermore, 
SCRO supports the HPMP recommendation to include multiple installations of interpretative 
panels in the vicinity of the project area to encourage preservation and educate the public about 
the history of the Alaska Railroad, Seward-Moose Pass Trail, Solars Sawmill, Grant Lake Trail, 
Commemorative INHT and the Case Mine District. KHL will be required to coordinate with OHA 
to develop appropriate interpretive signage for the historic sites outlined in the HPMP. KHL will 
be required to coordinate with OHA in the event that potential cultural resources are discovered 
during the construction and/or operation of the Project. 

Comment: From the Alaska Department of Fish & Game - The Alaska Department of Fish and 
Game (ADF&G) has reviewed the proposed applications from Kenai Hydro, LLC for 
authorizations for the construction and long-term use of a hydroelectric facility near Moose Pass, 
AK. 
ADF&G has no objection to the issuance of this easement, however, we would like to note that 
additional ADF&G Fish Habitat Permitting will be required before construction of this project. 
An ADF&G Fish Habitat Permit will be required for the construction of a fish exclusion barrier, 
temporary cofferdams, and bank stabilization below ordinary high water as Grant Creek has been 
documented as important spawning, rearing and migration habitat for sockeye, coho, and Chinook 
salmon. 
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During construction of the transmission line; if any equipment or any part of transmission line 
infrastructure is operated or placed below Ordinary High Water (OHW) of the Trail Lake system 
or Grant Creek, an ADF&G Fish Habitat Permit will be required. Additionally, an ADF&G Fish 
Habitat Permit may also be required for the intake structure, bypass weir and pump system as 
Grant Lake contains native fish such as stickleback and sculpin species. 
Response: KHL will be informed of this comment through this decision and is required to follow 
all other laws and regulations for applicable authorizations related to the proposed project that is 
outside the authority of SCRO including, but not limited to, appropriate permitting from ADF&G. 

Comment: From the Alaska Department of Environmental Conservation – Solid Waste Program 
- ADEC has no record of any solid waste landfill in the proposed area. If any solid waste is
encountered or created during construction or operations it must be removed and disposed of at
a landfill permitted to accept that type of waste.
Response: KHL will be informed of this comment through this decision.

Comment: From the DNR Statewide Abatement of Impaired Lands - The SAIL Section conducted 
a desktop review of the readily available information to identify environmental concerns that could 
impact the proposed use. No environmental concerns were identified in this review. It should be 
noted that a desktop review cannot provide the same level of detail and investigation as a site visit. 
Please feel free to reach out to the SAIL Section if any assistance is needed to identify which 
stipulations are appropriate to address the use of any fuels and/or hazardous materials on the site. 
Response: SCRO acknowledges the comment.  

Comment: From the United States Bureau of Land Management - BLM has reviewed the project 
location and has no interests in this project area. 
Response: SCRO acknowledges the comment.  

Comment: From the DNR Land Conveyance Section - No objection 
Response: SCRO acknowledges the comment. 

Comment: From the DNR Realty Services - This ADL does not yet have a title report. The listed 
legal description for this project area is on a portion of the land (S4N1E7) covered in a report for 
ADL 233782 dated 2/23/2021 that covered the general project area for the Power House Access 
Road, Intake Access Road, Intake Tunnel, and Lease Area. This means you have an up-to-date 
report for this project area, just not in a report for ADL 233857 specifically. If your procedure 
requires a title report for this new ADL, then you will need to request one. 
Response: A new title report request was made on November 3, 2021, after receiving this 
comment, the information from this report was used in the Title section of this PD.  

Comment: From the DNR Survey Section - 1. Public and Charitable use leases under Sec. 
38.05.810 located within a municipal platting authority are subject to the local platting authority. 
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For .810 leases within the unorganized borough the lease has historically been platted, and it is 
good land management practice, and a survey should be required in nearly all instances, however 
legally a survey is not required.  
2. Kenai Peninsula Borough Code does not appear to require a platting action for leases. 

a. KPB code 20.10.030 Violations and remedies, states that ‘no person shall transfer,
sell, offer to sell, or enter into a contract to sell land that must be subdivided under this
ordinance until an approved final plat has been recorded. For purposes of this provision
the term "transfer" means transfer of ownership and does not include a lease, license or
permit.’ A lease of land can occur without requiring any type of plat to be approved by
the platting authority.

3. If the decisional process requires a survey, than several additional comments are warranted,
including the following:

a. The Intake Structure, Concrete Bypass Weir, Diversion Pipe, Intake Tunnel, and Surge
Chamber are all permanent improvements associated with the Hydroelectric Project
structures and should be considered for inclusion within the lease tract  boundaries,
rather than an Easement for operations.
b. Legal Access must be platted to the lease parcel, this may affect the requested  Private
Exclusive Easement of ADL 233856.

i. The legal access will need to cross the ARRC ownership!
c. The lease tract boundary should be clearly described in the decision as either
common to the OHW of Grant Creek or a defined setback.
d. The survey costs for the requested 11.1 acre tract could be reduced by
minimizing the number of angle points in the tract boundary.

i. Subject to adjustment for a. above. 
e. Grant Lake and Grant Creek must be considered under Public and Navigable
waters for purposes of determining 127 To and Along Public Access Easements.

i. If 127’s are not to be reserved due to safety or other concerns then it
must be addressed in the decision.
ii. The Tailrace, Intake, or Bypass Weir structures might block 127 PAE.
Alternative PAE might be necessary. 

*a follow up comment was submitted from DNR Survey Section shortly after the first submittal
still during the Agency Review period

1. KPB in the past has not allowed unsurveyed remainders, so its possible that the aliquot
parts which make up the parent parcel may have to be surveyed. This could include the
entire section or might include those lands excluded from the KPB municipal entitlement
approved lands. What ever KPB determines to be the parent parcel will affect survey costs
and the survey costs will likely be greater than most everyone is expecting.
2. It appears that the Iditarod National Historic Trail might go right through the middle of
the proposed lease. Rerouting the National Historic Trail should be a consideration for
how long that would take and if it is possible.

Response: Following the receipt of the DMLW Survey Section comments, KHL updated the 
boundaries of the leasehold application resulting in the majority of the intake related infrastructure, 
intake access road, and intake tunnels to be included under ADL 233857. It should be noted that 
as a result, the easement application ADL 233856 has been closed. A DMLW approved survey is 
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required prior to lease issuance and the applicant will need to coordinate with DMLW Survey 
Section for survey instructions before commencing activities. KHL is aware they must be granted 
the proper authorizations for the portions of the project that are not located within DMLW 
managed lands and have been directed to coordinate with the respective landowners to gain these 
authorizations. As a condition of the proposed Entry Authorization (EA), KHL will be required to 
obtain the applicable authorizations from KPB, ARRC, and DOT&PF prior to construction. KPB 
has been included on the agency review and has not informed SCRO of any platting concerns at 
this time. KHL will be informed by this decision on the likely greater than anticipated survey costs 
due to the platting requirements of the local platting authority. After consultation with applicable 
agencies regarding the 1000’ INHT corridor reservation, no reroute will be necessary, and the 
USFS and SCRO will continue to work together to issue the 100’ wide easement for the purpose 
of the INHT.  

Comment: From the Alaska Mental Health Trust Land Office - No Comment. 
Response: SCRO acknowledges the comment.  

Lease Discussion: 
Proposed infrastructure and acreage: 
KHL plans to construct multiple buildings within the boundaries of the proposed leasehold related 
to the infrastructure of the hydroelectric project. Two parcels are proposed to most effectively 
authorize the project as requested. One being the majority of the infrastructure, which is 
approximately 42.1 acres, more or less, that will contain the Powerhouse, Penstock, Tailrace, 
Detention Pond, Surge Chamber, Parking Area, Intake Tunnel,  a portion of the Transmission lines 
and communication cables, and Intake Access Road to access the infrastructure situated south of 
Grant Creek. The second parcel, approximately 4.7 acres, more or less, being located on Grant 
Lake directly for the purpose the Intake Structure and Bypass Weir. 

To allow for unforeseen development changes and flexibility during construction, SCRO is 
recommending a larger authorization footprint of 47 acres, more or less, during the EA period to 
construct this project. Once construction is finished, the final survey to be approved by DMLW 
will depict the actual long-term lease acreage. The final acreage amount will be determined in 
coordination with DMLW Survey Section and the applicant, but will exist within the bounds of 
Figure 1 of this PD. Once the final leasehold boundary and acreage is determined by survey post-
construction, the appraisal will occur to determine the fair market value to set the annual lease fee.  

As currently requested, the proposed leasehold will intersect with a portion of the INHT and a 100’ 
wide temporary easement (ADL 228890-G) granted to the USFS by SCRO for the purpose of the 
INHT. It has been determined by DMLW, BLM, & USFS that the 100’ INHT easement would not 
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require a reroute and that infrastructure associated with the Grant Lake Hydroelectric Project 
would be permissible within the 1000’ corridor. 

Grant Type and Grantee: 
The lease application under ADL 233857 has been applied for by the Alaska Electric & Energy 
Cooperative (AEEC), dba Kenai Hydro LLC (KHL) for a public and charitable lease under AS 
38.05.810(e). A lease under this statutory authority “may be negotiated with a licensed public 
utility or a licensed common carrier...”. A desktop analysis shows that AEEC is the holder of the 
Certificate of Public Convenience and Necessity (CPCN), which is a type of regulatory compliance 
certification that prescribes an authorized service area and scope of operations for public utilities. 
CPCNs are administered by the Regulatory Commission of Alaska (RCA) in which AEEC’s 
CPCN is serialized as No. 640.  

It is noted that KHL is not listed on CPCN No. 640 nor does KHL hold certification with RCA 
under its own Limited Liability Company (LLC) namesake. Although AEEC has applied as “doing 
business as” KHL, it is unclear whether CPCN No. 640 would extend authorization to KHL as a 
licensed public utility for the proposed project, despite being the named holder of the FERC license 
No. 13212.  

AEEC is a qualifying entity for a lease under AS 38.05.810(e). A lease resultant from this process 
would need to be issued to a qualifying entity which will be determined in SCRO’s FFD. It should 
be noted that the public notice of this decision will be sent to representatives under RCA and 
FERC.  

The proposed lease will be subject to the terms of SCRO’s standard lease document (available for 
review upon request), and any stipulations based, in part, upon the following considerations. 

Development Plan: 
The Development Plan (DP) attached to this decision (Attachment A) and submitted February 25, 
2022, is under consideration by SCRO. Should the proposed lease be granted, it is anticipated that 
the DP will need to be updated throughout the life of the lease as activities and/or infrastructure 
are added or subtracted. All updates must be approved, in writing, by SCRO before any 
construction, deconstruction, replacement of infrastructure, or change in activity. SCRO reserves 
the right to require additional agency review and/or public notice for changes that are deemed by 
SCRO to be beyond the scope of this decision.  

Hazardous Materials and Potential Contaminants: 
Per the submitted DP, paints, chemicals, fertilizers, pesticides, oil and grease, explosives, diesel 
(2,000-3,000 gallons) and gasoline fuel (1,000 gallons), lube oil skids that will contain turbine lube 
oil (30-50 gallons), hydraulic power units will contain hydraulic fluid (30-50 gallons), and a step-
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up transformer that will contain insulating mineral oil (800 gallons) are all anticipated to be used 
during construction, on site, and/or during operation of the project. Along with several construction 
portable toilets that will have a tank size of approximately 60 gallons.  

The storage of the hazardous tanks will be within the proposed powerhouse parking site (see 
development plan for approximate location). Only amounts of hazardous materials necessary to 
construct or operate the project will be kept on site. Storage tanks will be visually tested for leaks 
before entering the site and on a weekly basis.  

The use and storage of all hazardous substances must be done in accordance with existing federal, 
state, and local laws. Debris (such as soil) contaminated with used motor oil, solvents, or other 
chemicals may be classified as a hazardous substance, and must be removed from the lease site 
and disposed of in accordance with state and federal law. 

Lease Performance Guaranty (bonding): 
In accordance with AS 38.05.035 and AS 38.05.860, the applicant will be required to submit a 
performance guaranty for the proposed lease site, as outlined below. SCRO is reserving the right 
to require a reclamation bond due to noncompliance issues during the term of the lease or near the 
end of the life of the project. 

• $764,000.00 Performance Bond: This bond will remain in place for the life of the
proposed lease. The bond amount is based upon the level of development, amounts
of hazardous material and/or substances on site, and the perceived liability to the
State. This bond will be used to ensure the applicant’s compliance with the terms
and conditions of the lease issued for their project. This bond amount will be subject 
to periodic adjustments and may be adjusted upon approval of any amendments,
assignments, reappraisals, changes in the DP, changes in the activities conducted,
or changes in the performance of operations conducted on the authorized premises,
and as a result of any violations to one or more of the authorizations associated with 
this project.

Insurance: 
The applicant will be required to submit proof of liability insurance to SCRO, with the State of 
Alaska listed as a “NAMED” insured party. The applicant will be responsible for maintaining such 
insurance throughout the term of the EA and the lease.  

Survey:  
In accordance with AS 38.04.045, the applicant must complete an approved survey according to 
the requirements and standards of DMLW's Survey Section prior to lease issuance. The draft 
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survey must be submitted for review to the Survey Section within three years of issuance of the 
survey instructions. If the submitted survey is accepted by DMLW, the measurements identified 
will be used to accurately calculate the total acreage and location of the leasehold with its 
associated infrastructure. A survey instruction fee per 11 AAC 05.240 may be applicable. 

Entry Authorization: 
SCRO is proposing to authorize entry onto state land through the issuance of an EA for ten years 
while the applicant is completing the required survey and appraisal for the lease site, along with the 
construction of the proposed infrastructure. The proposed EA term would begin on the effective date 
of the FFD, and the effective date of the FFD will also be  the start date of the lease term.  

The estimated annual fee for the proposed EA is $11,280.00.  Should the report indicate that the 
value of the land is greater than anticipated, the shortfall must be remedied before the lease will 
be issued. 

After the issuance of the proposed EA, but prior to construction, the applicant is required to provide 
copies of applicable and approved authorizations from ARRC, KPB, and DOT&PF for the means 
of long-term access and use across the respective lands of those who manage them. 

Compensation and Appraisal: 
In accordance with AS 38.05.840, State-owned land may only be leased if it has been appraised 
within two years before lease issuance. SCRO has coordinated with the DMLW Appraisal Unit, 
and the applicant will be required to provide a formal appraisal of the lease site before the proposed 
lease will be issued. Once the appraisal has been approved by DMLW, the annual lease fee will be 
set at the fair market value of the proposed lease site. Furthermore, in accordance with AS 
38.05.105, the proposed EA and lease will be subject to reappraisal at five-year intervals after the 
issuance of the proposed authorization. 

Subleasing: 
Subleasing is permissible through AS 38.05.095, if the proposed lease is approved. A sublease is 
defined as improvements not owned by the lessee that are located within the leasehold on the land 
or located on structures owned by the lessee. A sublease pertaining to the proposed lease includes 
but is not limited to, user agreements, license agreements, communication site agreements, or any 
contracts between the lessee and other commercial entities. All potential subleases must first be 
approved in writing by SCRO. Depending on the activity of any potential subleases, SCRO is 
reserving the right to reevaluate the need for further agency review and/or public notice before 
making a determination on the appropriateness of the proposed sublease. Sublease compensation 
to the State will be determined by SCRO according to AS 38.05.073(m), under the authority of AS 
38.05.075(a) Leasing Procedures. In any case, the sublease fee for commercial activities will not 
be less than 25% of the annual fee paid to leaseholder by the sublessee. 
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Assignment of Lease: 
The proposed lease, if issued, may be transferred or assigned to another individual or corporation 
only with written approval from DMLW. A lease will not be assigned to an entity if that entity 
does not meet the statutory requirements of the lease, or if the lessee is considered not to be in 
“good standing” with DMLW or any other agency authorization. DMLW reserves the right to 
amend the terms of the lease prior to assignment. 

Reclamation: 
In accordance with AS 38.05.090(b), all lessees must restore their lease site to a “good and marketable 
condition” within 120 days after termination of the lease. What level of reclamation constitutes as 
being “good and marketable” is at the discretion of SCRO. 

Public Notice of the Preliminary Decision: 
Pursuant to AS 38.05.945, this PD will be advertised for 30-day public comment period. Notice 
will be posted on the Alaska Online Public Notice System at 
http://aws.state.ak.us/OnlinePublicNotices/Default.aspx and the post office located within 25 
miles that service populations of 25 or more. Courtesy notices will also be mailed or emailed to 
neighboring property owners within one mile of the project area, permit/lease holders, and other 
interested parties on April 8, 2022, for a 30-day public comment period. 

Comment(s): 
This decision is subject to both public and agency comments, and all written comments received 
by the comment deadline will be considered in the FFD. Pursuant to 11 AAC 02.010(d), DNR is 
restricting appeal rights to those who meaningfully participate as well as the applicant.  

Written comments about this project must be received in this office no later than 
May 9, 2022 to be considered. 

To submit comments, please choose one of the following methods: 

Postal: Department of Natural Resources 
Division of Mining, Land and Water 
Southcentral Regional Land Office 
ATTN: Cole Hendrickson 
550 West 7th Avenue, Suite 900C 
Anchorage, AK 99501-3577 

Email: cole.hendrickson@alaska.gov 
Fax: (907) 269-8913

http://aws.state.ak.us/OnlinePublicNotices/Default.aspx
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Questions about the lease portion of this project can be directed to Cole Hendrickson at (907) 269-
8555.  

If public comments result in significant changes to the Preliminary Decision, additional public 
notice will be given. To be eligible to appeal the Final Finding and Decision, a person must provide 
written comments during the Preliminary Decision comment period per AS 38.05.035(i)-(m).  

Signature page follows 





Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 21 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 22 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 23 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 24 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 25 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 26 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 27 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 28 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 29 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 30 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 31 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 32 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 33 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 34 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 35 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 36 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 37 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 38 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 39 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 40 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 41 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 42 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 43 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 44 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 45 of 46 



Attachment A 
Development Plan 

ADL 233857 
Attachment A 

 Development Plan 
Page 46 of 46 




