THE STATE Department of Natural Resources

OJAL ASKA OFFICE OF PROJECT MANAGEMENT AND PERMITTING

November 15, 2024

Doug Calvin

Acting Refuge Manager

U.S. Fish and Wildlife Service
Attn: Nowitna WSR CRMP/EA
PO Box 287

Galena, AK 99741

Submitted via email to Nowitna crmp@fws.gov
Re: Nowitna Draft Comprehensive River Management Plan and Environmental Assessment

Dear Mr. Calvin,

The State of Alaska (State) reviewed the draft Comprehensive River Management Plan (CRMP,
Plan) and Environmental Assessment (for the U.S. Fish and Wildlife Service (USFWS, Service)
Nowitna Wild and Scenic River (WSR) and offers the following comments. The proposed
CRMP is intended to set forth management guidance for the Nowitna WSR corridor. This
management includes items such as designating Outstandingly Remarkable Values (ORVs) for
the river, defining goals, identifying concerns, and more. The comments below incorporate input
from the Departments of Natural Resources (DNR) and Fish and Game (ADF&G). We
appreciate the efforts of the refuge staff to discuss and cooperate with our agencies to develop a
quality draft plan.

Plan Purpose and Need

The CRMP identifies the purpose and need for the plan revision is “to address the requirements
in the [Wild and Scenic Rivers Act (WSRA)] for federal agencies to prepare a CRMP that
protects the river values for each segment.” The plan purpose should reference direction in the
WSRA Section 3(d)(2) that for rivers such as the Nowitna, designated before January 1, 1986,
existing plans should be reviewed for conformity with the requirements of subsection 3(d).

One of the CRMP’s purposes is to identify the need to establish user (i.e., visitor) capacities
compatible with the desired conditions and other management direction according to the
requirement in the WSRA Section 3(d). We agree with the determination in the CRMP’s analysis
and findings that the level of use of the river corridor does not warrant visitor capacities at this
time. We suggest an amendment of the plan's purposes to state that visitor capacities will be
identified by monitoring and maintaining environmental and experiential criteria compatible with
avoiding adverse impacts on the Nowitna ORVs. The monitoring of experiential criteria should
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prioritize the continuation of the wildlife-dependent priority uses, including hunting and fishing,
per the Refuge Improvement Act of 1997.!-2

The Plan need identifies climate change and the augmentation of the administration and
stewardship of the Nowitna as reasons to amend the CRMP. The final CRMP should clarify how
these relate to the requirements outlined in WSRA subsection 3(d).

Additionally, the final EA and CRMP should establish which Nowitna WSR ORV’s are found in
which river segments and identify how the established boundary protects them.

River Corridor Boundary

Fully surrounds native allotments

The Alaska National Interest Lands Conservation Act (ANILCA) Section 606(a) amended
Section 15 of the WSRA. The amendment widened the WSR corridor and recognized the limited
number of roads in Alaska and that rivers in Alaska also serve as transportation corridors. The
amendment, intended to ensure a river’s designation did not make existing private lands
inaccessible,? states: «...nor shall the boundary extend around any private lands adjoining the
river in such manner as to surround or effectively surround such private lands” [emphasis

added].

The State disagrees with the Service’s interpretation of ANILCA 606(a)(1) that all parcels are
currently accessible via the river and are therefore not effectively surrounded by the WSR
corridor. Pursuant to ANILCA Section 606(a)(1), the WSR corridor shall not surround private
lands. The State requests that the Service add language to the CRMP describing how access will
be guaranteed for all Native Allotments or other inholdings within the Nowitna WSR corridor.

The River Management Plan, included within the Refuge’s 1987 Comprehensive Conservation
Plan (as required by ANILCA Section 605(d)), attempted to capture the direction found in
ANILCA that private or state lands not be effectively surrounded. The State requests that the
Service add language to the final CRMP clarifying how inholdings will not be surrounded within
the WSR corridor. This could include, as outlined in the 1987 CCP, a 60-foot-wide right-of-way
to connect the inholding to the most commonly used route. Alternatively, the Refuge could
address the ANILCA 606(a)(1) requirement in some other fashion to not surround allotments or
private/state lands, such as excluding lands outward from the allotment to the currently proposed

116 USC 668dd, Section 2(6).

2 Any component of the national wild and scenic rivers system that is administered by the Secretary of the Interior
... through the Fish and Wildlife Service shall become a part of the national wildlife refuge system. The lands
involved shall be subject to the provisions of this Act and the Acts under which the ... national wildlife system, ... is
administered, and in case of conflict between the provisions of these Acts, the more restrictive provisions shall
apply. The Secretary of the Interior, in his administration of any component of the national wild and scenic rivers
system, may utilize such general statutory authorities ... otherwise available to him for recreation and preservation
purposes and for the conservation and management of natural resources as he deems appropriate to carry out the
purposes of this Act.16 USC 1281(c).

3 “In administering Wild and Scenic Rivers in Alaska, the Committee expects the appropriate Secretary to carefully
consider access needs in terms of the special access authority granted in Title XI of the Committee amendments
[authorizing grants of rights of ways to and through conservation units]. Holders of mining claims, for example, may
need access up and down proposed wild and scenic rivers or study rivers in connection with various mining
activities. Likewise, inholders should not be denied reasonable access to their inholdings as a result of wild and
scenic river designation.” S. Rep. No. 413, Senate Committee in Energy and Natural Resources, at 216 (1979).
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WSR boundary. Where not providing such exclusions, please clearly explain which ORVs are
protected by maintaining that wider boundary outward from the allotment.

Page A-6, Figures A2.1 through 2.8 need revision as they depict the WSR boundary fully
surrounding the native allotments identified within the corridor boundary. This should be
updated to provide access to the inholdings and recognize direction in ANILCA Section 606(a).

Proposed Boundary Change

ANILCA established two separate Conservation System Units (CSU) when it created the
Nowitna National Wildlife Refuge and the Nowitna Wild River. This distinction establishes the
sideboards for legal boundaries whereby Alaska WSRs, outside of National Parks, cannot exceed
an average of not more than 640 acres per mile on both sides of the river. The boundary line is
important, as the WSRA permits fee acquisition of up to an average of 100 acres per mile and
easement acquisition on any land within the boundary. It is also important in the event of any
lawsuit filed challenging any action within the WSR boundary.

The draft plan proposes using a corridor boundary generated by a Geographic Information
System (GIS) buffer instead of the Public Land Survey System (PLSS) currently used on all
Alaska WSRs, including the recently completed Birch Creek CRMP. GIS information is not
adequately detailed for a legal boundary.* The final CRMP should identify how the proposed
GIS approach is adequate, as well as the national regulations, policies®, or procedures that
support this change.

The process of legally describing the boundary is not clearly explained in the CRMP and
appendices. The 1987 boundaries were identified in the 1987 Comprehensive Conservation Plan
(CCP) using the PLSS survey and description method. This method should be used again to
identify the legal description of the corridor which will be published in the Federal Register as
required by the WSRA. Additionally, the Final CRMP should more clearly explain how and
when modifications to these legal boundaries would be made, given that the river is expected to
move over time.

Inappropriate Use of Wilderness Terminology

The EA and the CRMP confuse wild river terminology with designated wilderness terminology.
Classifications under the WSRA, including the Wild designation, have little to do with
recreation, scenery, or wilderness, instead they reflect measurements of the amount of
development along the river at the time of designation.

A wild river does not have “wild character” as defined by the Wilderness Act. It is generally only
accessible via trials. Native allotments, trapping cabins, and administrative cabins will not
detract from a Wild River’s categorization and aid the wild river designation by representing
“vestiges of primitive America.” The CRMP references Management Direction Goal 8 from the
2009 Revised CCP, “Maintain the special values of the Nowitna Wild River and Koyukuk
Wilderness and the wild character of the refuge.”

4 National Wildlife Refuge System GIS Data and Mapping Tools (2024, November 14).
https://www.fws.gov/service/national-wildlife-refuge-system-gis-data-and-mapping-tools.

5 A Technical Report of the Interagency Wild and Scenic Rivers Coordinating Council Contact: Joan Harn, National
Park Service, Washington, DC. August 1998, Revised October 2017.
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Please review, and delete from, the EA and CRMP for terms such as: “wild character”,
“wilderness qualities”, “ensuring minimal human disturbance”, “primitive and untouched
character”, “untrammeled”, and “primitive and solitary experience.”

29 ¢¢

This terminology is noted especially in the Sections on Visitor Use and Environmental
Consequences under Alternative B.

Navigability

The State appreciates the description of its authorities and responsibilities in Appendix A.
Relatedly, although the Recordable Disclaimer of Interest (RDI) process is available to the State,
the State again asks that the USFWS make a formal request of the BLM for a navigability
determination for the Nowitna River. The State is not going to apply for an RDI on the Nowitna
River as there has been no progress on any existing RDI applications in over five years. The
State was informed that all Alaska RDI applications were frozen at the request of the U.S.
Department of Justice due to pending litigation on Alaska’s rivers such as the North Fork of the
Fortymile River.

Nothing in federal law, regulation, or policy precludes federal agencies from requesting
navigability determinations from BLM. It is the responsibility of the BLM to make these
determinations for all federal land management agencies, and the Service has already
acknowledged the need for a determination of navigability for the Nowitna River.® Timely
determination of navigability and ownership of the submerged lands would be beneficial to both
the State and the Service, as well as the public.

Page-Specific Comments
Page 1-1: Please revise the following sentences as shown:

o Additienal-guidanee Statutory direction comes from ineludes the National Wildlife
Refuge System Administration Act of 1966, as amended by the National Wildlife Refuge
System Improvement Act of 1997; the Refuge Act of 1962; and selected portions of the
Code of Federal Regulations (CFR) and Service manuals.

e ANILCA amended the WSRA adding the Nowitna Wild and Scenic River (WSR) to the
NWSRS and classifying it as “wild”. ANILCA also provided direction for rivers
designated by the Act, and outside national parks. for boundaries of 640-acres per mile on
both sides of the river and 5 mile mineral withdrawals on Wild Rivers (Section

606(a)(1)).

Page 1-3: Please revise the following sentences as shown:

e The underlying need for the CRMP is to address the requirements in the WSRA for
federal agencies to prepare a CRMP thatproeteets-theriver-valuesforeach-designated
rHver-segment: to manage the outstanding river values, water quality, and free flow of the
river. The CRMP will amend the existing Wild River Development and Management
Plan, required by ANILCA 605(d), in the original CCP (USFWS 1987) in compliance
with the WSRA 3(d)(2) which requires review of all boundaries, classifications, and
plans for conformity with WSRA 3(d) within 10 years through regular agency planning

¢ See Nowitna National Wildlife Refuge Final Comprehensive Conservation Plan, Wild River Plan, Wilderness
Review and Environmental Impact Statement (1987), page 144.
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processes for rivers designated before January 1, 1986. to-auementtheadministration

Page 3-2 et al, Section 3.2.1 Planning issues relevant to the Nowitna WSR.

Please remove the bullets regarding
Building and maintenance of access roads near the Nowitna WSR or its tributaries
could result in a loss or alteration of ...
To our knowledge, the only road currently in planning in the Nowitna River area is the
Ruby to Poorman Road Reconstruction project.
Please remove the following discussion regarding wildlife populations as wildlife
populations are managed by the ADF&G.
The community diversity and assemblage of wildlife found in the Nowitna WSR is very

dynamzc the commumty is supported by a dlversny of habltats J%-ldl—y’e—spee&es

Please revise as follows: Incomplete understanding of the natural variability of high-
quality habitats and species found within the Nowitna WSR, including larch and old-
growth white spruce forest, reduces habitat management capabilities.

Under the Scenery ORV, please remove the following bullet.

The presence of stream-gaging and fish-tracking equipment could cause impacts on
the Nowitna WSR’s scenic quality.

The presence of stream gauges and fish tracking equipment are essential in meeting the
Refuge's purpose of maintaining water quality and subsistence opportunities as well as in
support of the Fisheries and water quality ORVs. The WSRA Act directs river managers
to take steps within their authority to protect the flows necessary to protect and enhance
the water quality and ORVS of designated rivers. The “wild” designation is not a
designation of wilderness. The presence of stream-gauging and fish-tracking equipment
should not be identified as impacting the Nowata’s scenic ORV. Page A-18 in the CRMP
further supports this, stating: Stream gage monitoring data are critical for acquiring and
protecting State or federal reserved water rights, or both. Furthermore, stream gage
monitoring data are critical to protect riverine processes (channel-maintenance flows)
and understanding required flows that protect WSR ORVs.

Page 3-5. Regarding the intent to update the name of the river from the “Nowitna Wild River” to
the “Nowitna Wild and Scenic River” throughout the document. The CRMP will need to use
both terms, and care should be taken to use the terms in the proper context. When the CRMP is
discussing the river’s classification, it must be identified as a wild river. When the CRMP is
discussing the river’s designation the full Wild and Scenic River term is accurate.

Writers must remember that the classification name has little to do with recreation, scenery, or
wilderness, but instead is a measurement of the amount of development along the river at the
time of designation.

Page A-39, Subsistence Resources. Please revise the following language as shown below:

Congress stated its intent that ANILCA CSUs continue to provide the opportunity for
rural residents engaged in a subsistence way of life to continue to do so (ANILCA Section
101(c)). One purpose of the refuge is to provide the continwed opportunity for continued
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subsistence uses by ¥urad local residents to-stay-engaged-in-a-snbsistenee-way-of-fife
(ANILCA Section 302(6)(B)(iii+84€)).

Page A-52, Boundary Establishment and Modification: As noted in earlier comments, please add
greater detail to this section about how the boundary is legally designated, what triggers would
trigger boundary modifications, and how those modifications would be recorded for public
awareness.

Page A-55 and Revised Comprehensive Conservation Plan Decision Summary Changes:
Please ensure Goal 8 and its objectives make clear that the Nowitna Wild and Scenic River is
monitored for compliance with the WSRA and that the Koyukuk Wilderness is monitored for
compliance with the Wilderness Act. We suggest the term “remote.”

Because of the large amount of designated wilderness in Alaska where maintaining
wilderness/wild character is a mandated federal agency responsibility, the term “wild character”
in this Goal and its Objective should be removed as it implies the lands within the wild river
boundary are designated wilderness.

The 1987 Nowitna CCP considered two wilderness proposals during its development and
submitted those to Congress, Congress did not act on those proposals and the final 1987 CCP did
not carry either of those proposals forward to the preferred alternative.’

Page A-98, Special Access and Access to Inholdings: Please add references to Sections 1110 and
1111 of ANILCA, to address the intent that, ““...the State or private owner or occupier shall be
given by the Secretary such rights as may be necessary to assure adequate and feasible access for
economic and other purposes...”8
e Owners or occupiers shall be given temporary access to or across any CSU for purposes
of survey, geophysical, exploratory, or other temporary uses whenever it will not result in
permanent harm to the resources or lands of the CSU.
e Other Domestic Animals. Certified weed-free feed is not available in Alaska, we suggest
removing this requirement.

e Off-road vehicles are allowed per 43 CFR 36.11(g). Please include this reference.

Page A-104, Table Att. C-1. Please replace the term “sport hunting” with “general hunting.” This
should be done throughout the document.

Page A-106, Table Att. C-1. ANILCA mandates the conservation of fish and wildlife populations
and their habitats, but also directs that the ADF&G is responsible and has authority for the
management of fish and wildlife on public lands in Alaska, except as provided in Title VIIL.’
Please revise this section as shown below.

e ANILCA not only mandates the conservation of animal-speetes fish and wildlife
populations and their habitats in their natural diversity but also of their habitats.

Page A-111-114, Table Att. C-1. Fish ORV. These actions all need to call for collaboration with
the ADF&G on studies, surveys, and other monitoring activities related to fish populations,
distribution and trends. ADF&G is responsible for the management of fish and wildlife species.

7 October 30, 1987 Cover Letter to the 1987 Nowitna Wild and Scenic River Plan
8 ANILCA Section 1110 (b)
® ANILCA Section 1314(a).
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ANILCA directed Selawik to conserve fish and wildlife populations and habitats in their natural
diversity in Section 302(6) but Section 1314 directs that ADF&G is responsible for the
management of fish and wildlife populations, USFWS is responsible for habitat management.
Both of our agencies must work together to ensure healthy fish and wildlife populations.

Page A-111, Table Att. C-1. Fish ORV. Monitoring of sport fish harvests is carried out by
ADF&G. Please indicate this will be done in coordination with ADF&G. ADF&G maintains
sustainable fish and wildlife populations, taking actions when necessary to conserve populations.

Memorandum to the Regional Refuge Chief on Minor Revisions to the 2009 [CCP]

We request the Service not replace all instances of the “Nowitna River” within the CRMP with
the “Nowitna Wild and Scenic River” as explained earlier in our comments (regarding Page 3-5).

ANILCA 810 ANALYSIS.

In Appendix C, the Evaluation under Section V, Alternative B, commits the Refuge to “maintain
the condition of subsistence resources” and “to provide abundant wildlife ...” The Refuge cannot
necessarily meet those promises. Please revise the language as shown below:

The proposed action is not expected to significantly restrict current subsistence access.
Implementation of the CRMP would not be anticipated to impact access to subsistence
resources. The-propesed-action-contributesto-theprote ion of Nowitna WSR to maintai

a BB a O a Iy

traditionaluses-of-wildrenewableresoureces—The creation and implementation of the
Nowitna WSR CRMP will aid the refuge in meeting its assigned purpose of providing the
opportunity for continued subsistence use through its conservation of fish and wildlife
populations and habitats in their natural diversity.

We object to the following sentence in Section V of Appendix C: “Among the identified
Nowitna WSR ORVs is a cultural ORV which recognizes human interactions with the river and
its resources, including subsistence harvest.” The State had substantial discussions with the
Refuge on the appropriateness of including subsistence in the ORVs. The Federal Subsistence
Board is responsible for managing subsistence hunting and the Alaska Boards of Fish and Game
is responsible for managing general hunting activities. Please ensure the discussion of hunting
and fishing addresses how these entities manage hunting and fishing.

Closing

Thank you for the opportunity to review and comment on this proposed project. We appreciate
the past and ongoing coordination with Service staff and the accurate representation of State
management authorities in Section A.1.4.2. Please contact me at (907) 269-0880 or by email at
catherine.heroy(@alaska.gov to coordinate any follow up discussions.

Sincerely,

7 et

Catherine Heroy

Federal Program Manager
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