Draft 07/28/04

WIND ENERGY LEASE AGREEMENT

This Wind Energy Lease Agreement (this "Lease Agreement") is made, dated and effective  as of April 1, 2007, (the "Effective Date"), between the STATE OF WYOMING, BOARD OF LAND COMMISSIONERS ("Owner"), and * ("Lessee"), in light of the following facts and circumstances:

1.
Lease.  For good and valuable consideration, the receipt of which is hereby acknowledged, Owner hereby leases to Lessee, and Lessee leases from Owner on the terms and conditions set forth below, the real property (the "Property") of Owner located in the County of Platte, State of Wyoming.  The Property consists of approximately * acres of land and is described as:  
T * of Section *, T.* N., R.* W., 6th P.M., * County, Wyoming

2.
Permitted Use of Property.  The Property leased by this Lease Agreement shall be used and occupied by Lessee solely and exclusively for Wind Energy Development (as defined below) and Lessee shall have the exclusive right to use the Property for Wind Energy Development.  For purposes of this Lease Agreement, “Wind Energy Development” means converting wind energy into electrical energy, and collecting and transmitting the electrical energy so converted, together with any and all activities directly related thereto, including, (a) determining the feasibility of wind energy conversion and other power generation on the Property, including studies of wind speed, wind direction and other meteorological data and extracting soil samples; (b) constructing, installing, using, replacing, relocating and removing from time to time, and maintaining and operating, wind turbines, overhead and underground electrical transmission and communications lines, electric transformers, energy storage facilities, telecommunications equipment, power generation facilities to be operated in conjunction with large wind turbine installations, roads, meteorological towers and wind measurement equipment, control buildings, maintenance yards, and related facilities and equipment (collectively "Windpower Facilities") on the Property; and (c) undertaking any other activities, whether accomplished by Lessee or a third party authorized by Lessee to act on its behalf, that Lessee reasonably determines are necessary, useful or appropriate to accomplish any of the foregoing. Wind Energy Development shall include, without limitation, the following:

(i) Owner hereby grants to Lessee an easement for the right of ingress to and egress from Windpower Facilities (whether located on the Property, on adjacent property or elsewhere) and Transmission Facilities (whether located on the Property, on adjacent property or elsewhere) over and across the Property by means of roads and lanes thereon if existing, or otherwise by such route or routes as Lessee may construct from time to time ("Access Easement").  The Access Easement shall run with the Property and shall inure to the benefit of and be binding upon Owner and Lessee and their respective transferees, successors, and assigns, and all persons claiming under them; and, 

(ii) Owner hereby grants to Lessee an easement on, along, under and across the Property (“Transmission Easement”) for the right to erect, construct, reconstruct, replace, relocate, remove, maintain and use the following from time to time in connection with Windpower Facilities, whether located on the Property, on adjacent property or elsewhere:  (a) a line or lines of towers, with such wires and cables as from time to time are suspended therefrom, and/or underground wires and cables, for the transmission of electrical energy and/or for communication purposes, and all necessary and proper foundations, footings, crossarms and other appliances and fixtures for use in connection with said towers, wires and cables on, along and in the Property; and (b) one or more substations or interconnection or switching facilities from which Lessee or others that generate energy may interconnect to a utility transmission system or the transmission system of another purchaser of electrical energy (said towers, wires, cables, substations, facilities and rights of way are herein collectively called the "Transmission Facilities"; and collectively, Windpower Facilities and Transmission Facilities are referred to herein as “Lessee Improvements.”)  The Transmission Easement shall run with the Property and shall inure to the benefit of and be binding upon Owner and Lessee and their respective transferees, successors, and assigns, and all persons claiming under them.  

(iii)  The term of the Access and Transmission Easements shall be the same as the term of this Lease Agreement unless sooner terminated by the Lessee.  The Access and Transmission Easements shall automatically terminate upon the expiration or termination of this Lease Agreement. 

In the event of termination of this Lease Agreement pursuant to Section 18 of this Lease Agreement, then if Lessee wishes to acquire a new Access Easement and/or Transmission Easement similar to that granted under this Section for a term not to exceed the maximum term consistent with Owner’s Rules and Regulations in effect at the time of said termination, then Lessee shall have the right to apply for such new easement from Owner, and  upon Lessee’s compliance with Owner’s application procedures, the Director of the Owner’s Office of State Lands and Investments shall recommend to the Board that the Board promptly approve Lessee’s application.


2.1
Disclaimer of Warranties.  Lessee acknowledges that OWNER HAS MADE NO EXPRESS WARRANTIES WITH REGARD TO THE PROPERTY and TO THE MAXIMUM EXTENT PERMITTED BY LAW, LESSEE WAIVES THE BENEFIT OF ANY AND ALL IMPLIED WARRANTIES, INCLUDING IMPLIED WARRANTIES OF HABITABILITY, OR FITNESS (OR SUITABILITY) FOR LESSEE’S PARTICULAR PURPOSE.  BY EXECUTING THIS LEASE AGREEMENT AND OTHERWISE OCCUPYING THE PROPERTY, LESSEE SHALL BE DEEMED TO HAVE ACCEPTED THE SAME IN ITS “AS IS” CONDITION AS SUITABLE FOR THE PURPOSE HEREIN INTENDED.

3.
Term.  This Lease Agreement shall be for a term commencing on the Effective Date and continuing until the thirty-fifth (35th) anniversary of the Effective Date  (the "Lease Term").  At the conclusion of the Lease Term, Lessee shall have a preferential right to lease the Property for Wind Energy Development for an additional term of up to thirty-five (35) years, provided Lessee shall satisfy the following conditions:  (1) Lessee shall provide written notice to Owner, prior to the expiration of the Lease Term, of its desire to exercise its preferential right to lease the Property for an additional term of up to thirty-five (35) years; and (2) Lessee shall satisfy all applicable State laws, rules and regulations then in effect relating to the preferential right to renew leases on State lands.  In such event, Owner and Lessee shall enter into a new Wind Energy Lease Agreement evidencing such additional lease term.  Any new Wind Energy Lease Agreement shall contain the terms and conditions (including the total Rents to be paid under such new lease term) agreed to by Owner and Lessee at the time of renewal.  Any Sublessee, as defined below, shall have the right to enter a new Wind Energy Lease Agreement evidencing such additional lease term, on all or part of the Property, as provided in this Section, if such Sublessee’s right to enter into such new Wind Energy Lease Agreement is provided in the proposed sublease that is specifically approved in advance by Owner.  With respect to any additional lease term, Owner and Lessee shall execute in recordable form, and Lessee shall then record, a memorandum evidencing the additional lease term, satisfactory in form and substance to Owner and Lessee.
4.
Payments.  In consideration of the rights granted hereunder, Lessee will pay Owner the following amounts:

4.1
Initial Payments.  From the first full calendar month following execution of this Lease Agreement by Owner and Lessee to and including the calendar month preceding the month in which Lessee commences construction of Windpower Facilities on the Property ("Commencement of Construction") for the first phase of installations, $2.50 per acre per year (the “Initial Payments”), payable monthly in arrears on the last day of each calendar month.

4.2
Installation Fees.  A one-time installation fee ("Installation Fee") equal to $2,000.00 per megawatt ("MW") of installed capacity of wind turbines or other power generation facilities to be built in any particular phase of construction, based on such facilities’ “nameplate rating” (as determined by the manufacturer).  Each Installation Fee shall be paid fifty percent (50%) upon Commencement of Construction of such facilities and fifty percent (50%) at the Operations Date (as defined below).  

4.3
Operating Fees.  If and when Windpower Facilities are installed on the Property, in whole or in part, and begin the delivery of electricity to the utility electric grid ("Operations Date"), and until such Windpower Facilities so installed are completely removed from the Property in accordance with Section 18.3 ("Removal Date"), Lessee shall pay to Owner an annual operating fee (the “Operating Fee”) which shall be the greater of A) * percent (*%) of Lessee’s Gross Annual Revenues (as defined below) until the 10-year anniversary of the Operations Date, and * percent (*%) from the 10-year anniversary of the Operations Date until the 15-year anniversary of the Operations Date, and * percent (*%) from the 15-year anniversary of the Operations Date until the 20-year anniversary of the Operations Date, and * percent (*%) from the 20-year anniversary of the Operations Date until the expiration of the Lease Term (the “Gross Revenue Operating Fee”), or B) $* for each MW of installed capacity of wind turbines or other power generation facilities so installed in or prior to such year (the “Base Operating Fee”), adjusted for inflation as provided in this Section 4.3.  For the purposes of calculating the Base Operating Fee under this Section, the Base Operating Fee shall be adjusted triennially by the increase or decrease in the Consumer Price Index ("CPI") as follows:  The base for computing the increase or decrease in the CPI for purposes of this paragraph shall be the Consumer Price Index - All Urban Consumers, U.S. City Average, All Items (1982-84 Base = 100) published by the United States Department of Labor, Bureau of Labor Statistics (the "Index") for the month of October preceding the Operations Date  (the "Beginning Index").  The adjustment shall be effective on January 1 of every third calendar year starting with the third full calendar year after the Operations Date and shall be determined by multiplying $2,500 by a fraction, the numerator of which is the Index published for the month of October prior to each triennial adjustment and the denominator of which is the Beginning Index.  If the Index is changed so that the base year differs from that used to calculate the Beginning Index, the Index shall be converted in accordance with the conversion factor published by the United States Department of Labor, Bureau of Labor Statistics.  If the Index is discontinued or revised during the Lease Term, such other government Index or computation by which it is replaced shall be used in order to obtain substantially the same result as would be obtained if the Index had not been discontinued or revised.  The amounts payable hereunder for a calendar year shall be prorated for each MW of installed capacity of Windpower Facilities for which the Operations Date or Removal Date occurs during such year, based on the number of days in such year following the Operations Date or prior to the Removal Date; provided, that any Windpower Facilities for which the Operations Date occurs  before March 1 or the Removal Date occurs after October 1 shall be deemed to have been installed for the entire calendar year.  Payments of the Operating Fee shall be made quarterly and shall be due within thirty (30) days of the end of each calendar quarter.

(a) For the purposes of this Lease Agreement, “Gross Annual Revenues” shall mean and include for the Lease Term all amounts actually received by Lessee from the sale of electricity generated on the Property, including the sale of credits for greenhouse gas reduction or the generation of renewable or alternative energy on the Property.  If Lessee sells the production, energy, electricity or capacity from the Windpower Facilities to a person or entity affiliated with or in any way related to Lessee, then “Gross Annual Revenues” shall mean all consideration paid for said production, energy, electricity or capacity, regardless of time or place of receipt, under the first contract which is an arms’ length bona fide transaction.  “Gross Annual Revenues” shall not include any proceeds received from the sale, lease, financing, or other disposition of any Windpower Facilities; any gross revenues generated from any Windpower Facilities not located on the Property; any production tax credits, investment tax credits, or other tax credits or benefits; or any proceeds from the sale, lease, financing or other disposition of any interest in this Lease Agreement or any other Lessee Improvements (or any interest therein) or any rental or lump sum payment received by Lessee in exchange for Lessee assigning, subleasing, mortgaging, or otherwise transferring all or any interest of Lessee in this Lease Agreement.  
(b) For purposes of determining payments in accordance with the foregoing, when electricity from wind energy projects on both the Property and other property is delivered to a common meter, the number of kilowatt hours of electricity generated on the Property shall be determined for each quarterly period in accordance with the following formula:


[image: image1.wmf](

)

TKW

PCM

P

CM

=

÷

ø

ö

ç

è

æ


where (i) CM is the total number of kilowatt hours available for sale at such common meter, (ii) P is the total number of kilowatt hours generated by Wind Energy Development on the Property, as measured by individual meters for each such Wind Energy Development, (iii) PCM is the total number of kilowatt hours generated by wind energy projects located on all properties (including both the Property and other properties) that deliver electricity to such common meter, as measured by individual meters on each wind energy project that delivers electricity to such meter, and (iv) TKW  is the total number of kilowatt hours generated by Lessee on the Property for use in determining the payments due to Owner in accordance with Section 4.3.


(c)  In conjunction with each Operating Fee made to Owner, Lessee shall furnish to Owner a statement setting forth the amount of Gross Annual Revenues received by Lessee during the calendar quarter and the Operating Fee due Owner for such calendar quarter.


For the purposes of this Lease Agreement, Initial Payments, Installation Fee, and Operating Fee (subject to the Minimum Fee) are collectively referred to herein as “Rents”.

4.4
Minimum Fee.  In no event shall the annual Operating Fee under Section 4.3 of this Lease Agreement be less than $2.25 per acre (prorated for partial years) for any calendar year during the term of this Lease Agreement after the Operations Date.

4.5
Wind Turbine Megawatt Capacity.  For purposes of this Section 4, the megawatt capacity of any Windpower Facilities installed on the Property shall be the nameplate capacity of the wind turbines or other power generation facilities so installed (or to be installed), as determined by the manufacturer(s) of any such wind turbines or other power generation facilities.

4.6
Most Favored Nations.  
(a)  Wind Turbines.  When constructed by Lessee, the Lessee Improvements will be part of a single, integrated wind power project (the “Project”).  Subject to the terms of this Section, the parties acknowledge and agree it is their intention that Owner shall be entitled to receive no less compensation for Lessee’s installation, construction and operation of wind turbines on the Property than the compensation any other owner of land (other than Owner) on whose land an equal or greater number of wind turbines in the Project is installed (the “Other Owner” or “Other Owners”) is entitled to receive for installation, construction and operation of wind turbines on such Other Owner’s land, as calculated below (the “Other Owner’s Compensation”).  Therefore, Lessee and Owner agree that if the Other Owner’s Compensation of any Other Owner exceeds the comparable amounts Owner is otherwise entitled to receive under this Lease Agreement, as calculated below, then Owner and Lessee shall amend the Installation Fee and/or the Gross Revenue Operating Fee or Production Operating Fee (as applicable) under Section 4 of this Lease Agreement to provide that Lessee shall make payments to Owner as if Owner were to be paid the Other Owner’s Compensation per the agreement with such Other Owner.  

For purposes of this Section, the “Other Owner’s Compensation” shall mean the total amount of all compensation paid by Lessee or other owner of wind turbines in the Project installed on the Other Owner’s land, however categorized and whether paid in money, in-kind or otherwise, for installation, construction or operation of an equal or greater number of wind turbines on the Other Owner(s)’ land as part of the Project, calculated as follows:  

(1) If the installation fees or other similar payments to be made to the Other Owner based on the installed capacity of an equal or greater number of wind turbines to be built on such Other Owner’s land, on a per turbine basis, exceeds the Installation Fees payable under this Lease Agreement on a per turbine basis, then Lessee shall pay Owner the per-turbine installation fees or other similar payments to be made to the Other Owner based on the installed capacity of an equal or greater number of wind turbines to be built on such Other Owner’s land.

(2) If the present value of the royalty rates or other contingent payment rates to be paid to the Other Owner based on the gross revenues derived from an equal or greater number of wind turbines to be built on such Other Owner’s land, exceeds the present value of the Gross Revenue Operating Fee percentages payable under this Lease Agreement, then Lessee shall pay Owner the royalty rates or other contingent payment rates to be paid to the Other Owner based on the gross revenues derived from an equal or greater number of wind turbines to be built on such Other Owner’s land.  For this purpose, the “present value” of royalty or other rates shall be calculated over the 30-year period beginning on the Operations Date of the Project, using a discount rate of six percent (6%). Such calculation shall be without regard to Base Operating Fees, minimum dollar amounts per acre per year, or other minimum fees or amounts, and also without regard to the dollar amount of projected gross revenues for Owner or the Other Owner.

(3)  For purposes of this Section, there shall be no comparison of Initial Payments or other compensation paid or payable to Owner or any Other Owner prior to commencement of construction of any Windpower Facilities.

(b)  Substations. If (i) Lessee pays another landowner for substations, switching facilities or similar high voltage Transmission Facilities actually installed for the Project on such other landowner’s land, and (ii) substations, switching facilities or similar Transmission Facilities are also actually installed for the Project on Owner’s Property, then Lessee shall pay Owner the amount Lessee pays such other landowner for such substations, switching facilities or similar high voltage Transmission Facilities.

(c)  Other Power Generation Facilities.  If Lessee pays another landowner more per MW-hour for power generation facilities other than wind turbines actually installed for the Project on such other landowner’s land than Lessee pays Owner for other power generation facilities actually installed for the Project on Owner’s Property, then Lessee shall pay Owner the greater amount Lessee pays such other landowner for such other power generation facilities.

5.
Reclamation Bond.  No later than the Commencement of Construction, Lessee shall provide Owner with, at Lessee’s option, either a letter of credit (issued in a form and by a financial institution reasonably acceptable to Owner), a cash deposit, a surety bond (from an issuer with a Best’s Rating of not less than A), or other security reasonably acceptable to Owner (any of the foregoing being hereinafter referred to as the “Bond”) to cover Lessee’s estimated removal and surface restoration costs as provided in Section 18.3.  The initial amount of the Bond shall be the estimated cost of satisfying Lessee’s removal and surface restoration obligations, as provided in Section 18.3, net of estimated salvage value, if any, and such amount shall be increased by 15% every ten (10) years (beginning with the tenth anniversary of the Bond) until the conclusion of the Lease Term.  The Bond shall remain in effect until one year after the expiration of the Lease Term, unless fully drawn upon earlier by Owner or unless Owner provides the issuer of the Bond written notice authorizing the expiration of the Bond.  Upon (i) the expiration of the Lease Term, and (ii) Lessee’s compliance with its reclamation and indemnification obligations under Section 18.3, as reasonably determined by Owner, Owner shall be obligated to provide written notice to the issuer of the Bond authorizing the termination of the Bond. Any such written notice shall be provided by Owner within ten (10) days of written request by Lessee.

6.
Interest.  If Lessee shall fail to pay Owner any sum to be paid by Lessee to Owner hereunder within thirty (30) days after such payment is due, interest on the unpaid amount shall accrue at a rate of eighteen percent (18%) per annum or the maximum rate allowed by law, whichever is less, from the date payment was due until the date payment is made.  Any such late charge shall be in addition to all other rights and remedies available to Owner hereunder or at law or in equity and shall not be construed as liquidated damages or limiting Owner’s remedies in any manner.  Following the dishonor of any check presented for payment, Owner shall have the right, at Owner’s option, to require all further payments to be made by certified check, money order or wire transfer.  For purposes of this Section, any adjustment payment made by Lessee to correct a prior underpayment shall be treated as due on the date such underpayment was originally due; provided, however,  any adjustment payment made by Lessee as the result of an independent audit conducted at Lessee’s expense shall not be subject to a late charge as described herein. 

7.
Ownership of Windpower Facilities.  Owner shall have no ownership or other interest in the Lessee Improvements installed on the Property.  

8.
Net Lease.  Lessee and Owner acknowledge and agree that Owner shall not be required to make any expenditure, incur any obligation, or incur any liability of any kind whatsoever in connection with the ownership, construction, operation, maintenance, repair or reconstruction of the Lessee Improvements.


8.1
Taxes.
  Lessee shall be responsible for and pay all taxes, assessments, and any other fees or charges of any type, which may be levied against or assessed by reason of (i) Lessee’s leasehold interest hereunder or Lessee’s use of the Property, and (ii) the Lessee Improvements and Lessee’s, Assignee’s, or Sublessee’s equipment located on the Property.  Lessee, Assignees and Sublessees shall not be responsible for the payment of any taxes, assessments, or other fees or charges of any type, which may be levied against or assessed by reason of (i) the value of the unimproved Property, and (ii) any improvements or equipment installed on the Property by Owner or lessees other than Lessee, Sublessees, or Assignees.  

8.2
Insurance.  Lessee shall provide, at its expense, coverage against claims arising out of Lessee’s, Sublessee’s, or their respective contractors’ and agents’ occupation and use of the Property under this Lease Agreement for bodily injury and death, and from damage to or destruction of property of others, but excluding loss of use thereof, with minimum combined single limits of Two Hundred Fifty Thousand Dollars ($250,000.00) per claimant and Five Hundred Thousand Dollars ($500,000.00) per occurrence, accident or incident, which has a commercially reasonable deductible.
(a) Owner shall be named as an additional insured by an endorsement of Lessee’s general liability policy for the term of this Lease Agreement, commencing upon Commencement of Construction

(b) It is understood and agreed that Lessee’s policies are primary and not contributory.  All insurance certificates shall be submitted to Owner before the Commencement of Construction.  All insurance certificates provided by Lessee must include a clause stating that the insurance may not be canceled, amended or allowed to lapse until the expiration of at least thirty (30) days advance written notice to Owner.

(c) Lessee will report to Owner any physical damage to the Property caused by Lessee’s use of the Property for Wind Energy Development, other than impacts that occur in the normal course of construction or operation of Lessee Improvements.  Lessee will also advise Owner of any threatened or pending liability claim arising from Lessee’s use of the Property for Wind Energy Development.  

8.3
Repair and Maintenance.  

a)  Maintenance of the Property and Lessee Improvements Constructed Thereon.
Owner shall not be required to make any repairs to the Property or Lessee Improvements located on the Property during the Lease Term.    


b)  Installation of Improvements.  Other than the Lessee Improvements permitted in Section 2 of this Lease Agreement, Lessee shall not cause any improvements to be installed on the Property without first obtaining the written consent of Owner.  Lessee shall submit any application for Owner’s consent to additional improvements on the Property in accordance with all applicable state statutes, rules and regulations. 

9.
Grazing Activities.  Subject to Section 16(a),  Lessee's use of the Property for Wind Energy Development, including, without limitation, its installation and operation of Windpower Facilities, shall not unreasonably disturb grazing or other permitted uses of the Property, all granted under one or more leases, special use leases, or temporary use permits issued prior to the Effective Date.  Upon the completion of the construction of the Lessee Improvements, all Property disturbed by Lessee, its agents, contractors, and/or employees, and not required for continuing operations of the Windpower Facilities, shall be restored to a condition and forage density reasonably similar to its original condition and forage density, consistent with the continued use of the Property pursuant to this Lease Agreement.  Reclamation shall include, as reasonably required, leveling, terracing, mulching and other reasonably necessary steps to prevent soil erosion, to ensure the establishment of suitable grasses and forbs, and to control noxious weeds and pests.  The post-construction reclamation requirements under this Section are separate and apart from the requirements found in Section 18.3 below.


10.
Indemnity.  Lessee shall release, indemnify, and hold harmless the State of Wyoming, Owner, the Office of State Lands and Investments, and their officers, agents, employees, successors and assigns from any cause of action, or claims or demands to the extent arising out of Lessee’s performance under this Lease Agreement.  The foregoing release and indemnity shall not include losses of rent, business opportunities, profits and the like that may result from Owner's loss of use of the portion of the Property occupied by Windpower Facilities pursuant to this Lease Agreement.  Further, the foregoing release and indemnity shall not extend to property damage or personal injuries allegedly attributable to risks of known and unknown dangers associated with electrical generating facilities, such as electromagnetic fields, unless such property damage or personal injuries are alleged by a third party in a claim or legal action against Owner.  Owner authorizes Lessee to take safety measures to reduce the risk that its operations and the Lessee Improvements will cause harm or injury to people, property, livestock or other animals. 

11.
Requirements of Governmental Agencies.  Lessee, at its expense, shall comply in all material respects with valid laws, ordinances, statutes, orders, and regulations of any governmental agency applicable in connection with its possession of, construction upon and use of the Property.  Lessee shall have the right, in its sole discretion, to contest by appropriate legal proceedings, the validity or applicability to the Property or Windpower Facilities of any law, ordinance, statute, order, regulation, property assessment, or the like now or hereafter made or issued by any federal, state, county, local or other governmental agency or entity.  Owner will not interfere and at Lessee’s request, shall cooperate in every reasonable way in such contest, at no out-of-pocket cost or expense to Owner; provided, however, this sentence shall not apply to any law, ordinance, statute, order, regulation, property assessment or the like that is applicable to all state trust lands or the Owner’s fiduciary obligations with respect to those lands.  Any such contest or proceeding shall be controlled and directed by Lessee; provided, however, in the event Owner is required to be a party in any such proceeding under applicable law or is requested to be a party by Lessee, it may control and direct its participation in such proceeding at no out-of-pocket expense to either party. 
12.
Construction Liens.  Lessee shall keep the Property free and clear of all liens and claims of liens for labor and services performed on, and materials, supplies, or equipment furnished to, the Property in connection with Lessee's use of the Property pursuant to this Lease Agreement; provided, however, that if Lessee wishes to contest any such lien, Lessee shall, within sixty (60) days after it receives notice of the filing of such lien, remove such lien from the Property or sufficiently bond around such lien pursuant to applicable law.


13.
Hazardous Materials.    

(a)  Lessee’s use, possession, or control of the Property shall not cause the contamination or pollution of any environmental medium, including soil, surface waters, groundwaters, sediments, and surface and subsurface strata, ambient air or any other environmental medium in, on, or under, the Property, by any waste, pollutant, or contaminant in violation of Environmental Laws.  “Environmental Laws” mean the Resource Conservation and Recovery Act (“RCRA”), 42 U.S.C. 6901 et seq., and the Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq. (as the same may, from time to time, hereafter amended, replaced, re-codified, modified or substituted) and any other federal, state or local statute, law, ordinance, code, rule, regulation, order or decree regulating, relating to, or imposing liability or standards of conduct, concerning any Hazardous Materials (as defined herein).  Lessee shall use the degree of care required by applicable Environmental Laws to prevent the contamination or pollution of the Property.  Lessee and its Sublessees, contractors or agents  shall not bring on the Property any asbestos containing materials, petroleum, explosives, toxic materials, or substances regulated as hazardous wastes, hazardous materials, hazardous substances, or toxic substances under any federal, state, or local law or regulation (“Hazardous Materials”), except in compliance with Environmental Laws or in ordinary products commonly used in connection with the permitted use of Property (as described in Section 2) and stored in the proper manner and quantities and in accordance with all applicable Environmental Laws.  Any such products, including but not limited to oils or solvents, which become a regulated waste when spent shall be manifested and removed for offsite disposal at an authorized facility in accordance with applicable law.  Lessee shall not engage in or allow any activity on the Property that requires a solid or hazardous waste management permit without specific prior written approval from Owner.

(b)  Lessee’s violation of the foregoing prohibition shall constitute a material breach and default hereunder and Lessee shall indemnify, hold harmless and defend Owner from and against any claims, damages, penalties, liabilities, and costs (including reasonable attorney’s fees and court costs) caused by or arising out of (i) a violation of the foregoing prohibition; or (ii) the release or disposal of any Hazardous Materials on, under, or about the Property by Lessee or its agents, directors, officers, servants, employees, contractors, invitees, customers, guests or licensees.  In conformance with the requirements of applicable law, Lessee shall clean up, remove, remedy and repair any soil or ground water contamination and damage caused by the release or disposal of any Hazardous Materials in, on, under, or about the Property, by Lessee or its agents, directors, officers, servants, employees, contractors, invitees, customers, guests or licensees.  Lessee shall immediately give Owner written notice of any breach or suspected breach of this Section, upon learning of the presence or any release of any Hazardous Materials, or upon receiving notice from any governmental agency pertaining to Hazardous Materials which may affect the Property.  The obligations of Lessee hereunder shall survive the expiration or earlier termination, for any reason, of this Lease Agreement.

(c)  Owner represents that, to Owner’s actual knowledge, without duty of inquiry or investigation, (a) there is no environmental contamination, pollution, or similar condition in or under the Property and there has been no environmental contamination, pollution or similar activity at the Property, and (b) Owner currently has no liability under any environmental law in connection with the Property, and (c) Owner has not received any notice of any environmental liability or any alleged violation of any law involving protection of the environment or Hazardous Materials with respect to the Property.  
14.
Lessee's Representations, Warranties, and Covenants.  Lessee hereby represents, warrants, and covenants to Owner that:

 

14.1
Lessee's Authority.
Lessee has the unrestricted right and authority to execute this Lease Agreement and to perform or otherwise satisfy all obligations of Lessee described under this Lease Agreement.  Each person signing this Lease Agreement on behalf of Lessee has been authorized to do so by all required member and/or manager consent.  When signed by Lessee, this Lease Agreement shall constitute a legal, valid and binding Lease Agreement enforceable against Lessee in accordance with its terms.

14.2
Construction Vehicles.  If a grazing lease existing on the Effective Date and covering the Property is in effect during construction of the Lessee Improvements, Lessee’s construction vehicles shall exercise caution while using roadways on the Property during lambing season.

14.3
Development Efforts.  Upon Lessee’s receipt of all necessary land use approvals, building permits, environmental impact reviews, and other governmental permits and approvals required for the financing, construction, installation, maintenance and operation of Lessee Improvements on the Property and other nearby properties, and expiration of any applicable appeals periods without the filing of any appeal, Lessee shall use commercially reasonable efforts to install all of the wind turbines on the Property as are so approved, using a reasonably diligent schedule for such installations in view of the other wind turbines to be installed in the Project. 
15.
Owner's Representations, Warranties, and Covenants.  Owner hereby represents, warrants, and covenants as follows:

15.1
Owner's Authority.  Owner is the sole owner of the Property and has the unrestricted right and authority to execute this Lease Agreement and to grant to Lessee the rights granted hereunder.  Each person signing this Lease Agreement on behalf of Owner is authorized to do so.  When signed by Owner, this Lease Agreement constitutes a legal, valid and binding agreement enforceable against Owner in accordance with its terms.

15.2
Requirements of Governmental Agencies.  Owner shall assist and fully cooperate with Lessee, at no out-of-pocket cost or expense to Owner, in complying with or obtaining any land use permits and approvals, building permits, environmental impact reviews or any other approvals required for the financing, construction, installation, replacement, relocation, maintenance, operation or removal of Windpower Facilities, including execution of applications for such approvals.

16.
No Interference; Multiple Use of the Property. 

(a)
Owner's activities and any grant of rights to the Property that Owner makes to any person or entity subsequent to the Effective Date shall not unreasonably interfere with:  Lessee’s construction, installation, maintenance, or operation of the Lessee Improvements, whether located on the Property or adjacent properties; Lessee’s access over the Property to such Lessee Improvements; or the undertaking of any other activities permitted by this Lease Agreement.  Without limiting the generality of the foregoing, Owner shall not unreasonably interfere with the wind speed or wind direction over the Property, whether by placing wind turbines, planting trees, constructing buildings or other structures, or by engaging in any other activity on the Property that might cause a decrease in the output or efficiency of the Windpower Facilities.

(b)
No transfer of mineral ownership, mineral rights, or the creation of any  agency or representative relationship whatsoever, is intended or granted to Lessee by or through this Lease Agreement.  This Lease Agreement is subject to any and all existing mineral leases, special use leases, temporary use permits, easements or other rights granted by Owner, which now cover some or all of the Property leased by Lessee for Wind Energy Development.  Owner recognizes that Lessee, and its assignees and Sublessees, cannot undertake Wind Energy Development, including but not limited to the commitment to develop, construct and operate Lessee Improvements on the Property, if there is or may occur any development or exploitation of mineral, oil or gas rights on or under the Property which would in any way interfere with or adversely affect the Wind Energy Development or Lessee’s installation or operation of the Lessee Improvements or the free flow of wind across the Property.  Therefore, in order to permit Lessee's use of the Property for Wind Energy Development and Lessee Improvements, and to permit Owner to honor existing mineral leases and to enter into future mineral leases in such a manner as to permit both activities to be pursued simultaneously, Owner and Lessee have agreed upon the following procedures that will be applicable only to Wind Energy Development on the Property.  First, prior to the issuance of any new mineral leases or sales or exchanges of minerals under the Property during the term of this Lease Agreement, Owner will advise and consult with Lessee regarding each such proposed new mineral lease or sale or exchange of minerals and include in any such new lease or sale or exchange as a term and condition to any such lease or sale or exchange that any buyer or lessee or other party to the minerals transaction (i) shall use the surface of the Property in a manner that reasonably accommodates Lessee’s surface use as described herein; (ii) shall make reasonable use of the surface of the Property for mineral production in order to avoid impairment of Lessee’s surface use as described herein; and (iii) shall limit any drilling, mining or other extraction activity for production of minerals from the Property to occur only in those areas of the surface of the Property that are at least one thousand (1,000) feet or twenty (20) times the height of such lessee’s, buyer’s or other party’s structure, mound or pile of materials, whichever is greater, from any wind turbine or proposed wind turbine of Lessee located on the Property.  With regard to new leases or sales or exchanges of minerals under the Property, Lessee and Owner each commit to work cooperatively together to ensure that Owner can benefit from the exploitation of the mineral resources under the Property and to ensure that Lessee can undertake Wind Energy Development with reasonable certainty that the exploitation of Owner's mineral resources will not interfere with or adversely affect such Wind Energy Development or the free flow of wind across the Property.     
(c)  Lessee acknowledges receipt of information from Owner indicating that (i) there are existing mineral and grazing leases that cover the surface or subsurface of the Property which are listed in Schedule 16.1(c) attached to this Lease Agreement (the “Existing Leases”); the Existing Leases are the only mineral leases, special use leases, grazing or other leases, temporary use permits, easements or other rights granted by Owner, which now cover or encumber some or all of the Property leased by Lessee for Wind Energy Development; and Owner has provided Lessee with a complete and current copy of said Existing Leases, including all assignments and subleases thereof and amendments thereto; (ii) there has, in the past, been active mining activity under the Existing Leases, and Owner has provided Lessee with a complete and current description of said activity and any reclamation thereof; and (iii) the Property is included in an approved mining plan, and Owner has provided Lessee with access to a complete and current copy of said mining plan, including all amendments thereto, a description of the land covered thereby, and a description of any surface or underground facilities or structures installed or removed thereunder. 

Lessee has had and will have a full opportunity to investigate the status of the Existing Leases and the past, present and any future (or potential) mining activities under the Existing Leases; and Lessee enters into and accepts this Lease Agreement and Lessee’s rights are subject to the Existing Leases.  Lessee shall advise Owner of the planned or contemplated Wind Energy Development and Lessee Improvements on the Property that are over or near to the land covered by Existing Leases, and Owner shall, after consultation with the lessees under Existing Leases, notify Lessee in writing, whether or not, in the opinion of said lessees, the use and exploitation of Existing Leases is anticipated to interfere with or adversely affect the Wind Energy Development and Lessee Improvements described in Lessee's notice to Owner or the free flow of wind across the Property.  Lessee and Owner each commit to work cooperatively together to ensure that Owner can benefit from the exploitation of the mineral resources under the Property and to ensure that Lessee can undertake Wind Energy Development and install Lessee Improvements with reasonable certainty that the exploitation of Owner's mineral resources will not interfere with or adversely affect such Wind Energy Development or Lessee Improvements or the free flow of wind across the Property.

For purposes of this Section 16, “minerals” and “mineral resources” means coal, oil, gas, or other minerals of any kind. 

17.
Assignment, Sublease and Cure.

17.1
Assignments and Subleases.  

(a)  Lessee may finance Windpower Facilities; or sell, convey, lease, assign, sublease, license,  mortgage, encumber or transfer, conditionally or unconditionally, to one or more persons or entities (each, an "Assignee") this Lease Agreement, in whole or part, or any of Lessee’s leasehold or other right, title or interest in the Property or any portion thereof, or Lessee Improvements or any portion thereof.  

(b)  In the event Lessee assigns less than this entire Lease Agreement to an Assignee, then (i) such Assignee and Owner will enter into a new lease agreement, under terms and conditions identical to those found in this Lease Agreement (and Owner shall not unreasonably withhold, condition or delay entering into such new lease agreement) except that the provisions regarding Rent shall only apply to the portion of the Property and/or Lessee Improvements covered by the new lease agreement, and under such new Lease Agreement such Assignee shall be entitled to, and Owner shall not disturb, the continued use and enjoyment by such Assignee of the Property, or portion of the Property, for the full term of this Lease Agreement, as set forth in Section 3 of this Lease Agreement, or such shorter term as said Assignee may otherwise be entitled pursuant to said new Lease Agreement, and (ii) Lessee and Owner shall amend this Lease Agreement to reflect such partial assignment. 

(c)  For purposes of this Lease Agreement, a "Sublessee" is any person or entity with whom Lessee has entered into a sublease for all or a portion of the Property. An Assignee or a Sublessee shall have all of the rights and benefits of Lessee under and pursuant to this Lease Agreement.  For the purposes of this Section, a merger, consolidation, or change in the ownership of Lessee shall not be considered an assignment or sublease of this Lease Agreement.

(d)  In the event of an assignment or sublease by Lessee hereunder, Lessee agrees to comply with Owner’s rules, regulations, procedures, and any applicable laws in effect at the time of assignment or sublease.  The rules, regulations, procedures, and applicable laws in effect at the time of assignment or sublease will supercede the provisions provided for in this Lease Agreement to the extent the provisions conflict.  In the event that Owner’s or the Director’s consent or approval is required under any such rules, regulations, procedures or laws, in connection with any proposed assignment or sublease or with respect to any other matter under this Lease Agreement, such consent or approval shall not be unreasonably withheld, conditioned or delayed. 
17.2
Assignee/Sublessee Rights and Obligations.  Any Assignee and Sublessee of Lessee shall only have such rights and benefits under this Lease Agreement, and none shall have any obligation or liability under this Lease Agreement, except as and to the extent provided in the form of assignment, conveyance or sublease document that is approved by Owner, and no such rights, benefits or obligations shall arise prior to the time that such assignment, conveyance or sublease has been approved by Owner.  

Any assignment or conveyance permitted hereunder shall release Lessee from obligations accruing after the date that liability is assumed by the Assignee.  Lessee shall remain obligated under this Lease Agreement in the event of a sublease or in the event of a partial assignment to the extent the Lessee retains a leasehold interest in the Property.  

17.3
Right to Cure Defaults/Notice of Defaults/Right to New Lease.   

(a)  To prevent termination of this Lease Agreement or any partial interest therein, if any, Lessee, or any Sublessee, shall have the right, but not the obligation, at any time prior to the termination, to pay any or all amounts due hereunder, and to do any or every other act or thing required of Lessee or anything necessary to cure any default and to prevent the termination of this Lease Agreement.  As a condition to exercising any rights or remedies as a result of any alleged default by Lessee or a Sublessee, Owner shall give written notice of the default, in accordance with this Lease Agreement, to each Sublessee, concurrently with delivery of such notice to Lessee, specifying in detail the alleged event of default and the required remedy.  If there is more than one Sublessee, all Sublessees shall collectively designate not more than two (2) Sublessees to receive all notices from Owner with respect to this Lease Agreement.  All such designations must be made in writing to the Owner and must be signed by all Sublessees.  Owner’s written notice to the two Sublessees so designated by Lessee shall satisfy Owner’s obligation hereunder to give written notice of a default to each Sublessee.  Each Sublessee shall have the same amount of time to cure said default as is given to Lessee pursuant to this Lease Agreement, which cure period for each such Sublessee shall commence to run with the end of the cure period given to Lessee in this Lease Agreement.  

(b)  If a Sublessee holds an interest in less than all of this Lease Agreement, the Property or the Windpower Facilities, any default under this Lease Agreement shall be deemed remedied, as to such Sublessee's partial interest, and Owner shall not disturb such partial interest, if the Sublessee shall have cured its pro rata portion of the default by paying the fees attributable to the Windpower Facilities in which Sublessee holds an interest.  In the event of an uncured default by Lessee or in the event of a termination of this Lease Agreement by agreement, by operation of law or otherwise, each Sublessee shall have the right to request, and Owner will, following due and proper compliance with Owner's rules, regulations, procedures, and any applicable statutes, but only after said Sublessee shall have performed all unsatisfied obligations of Lessee under this Lease Agreement that relates to that portion of the Property in which Sublessee has an interest, up to the date that said Sublessee shall request, grant and enter into, a new lease, substantially identical to this Lease Agreement (and Owner shall not unreasonably withhold, condition or delay granting and entering into such new lease), by which such Sublessee shall be entitled to, and Owner shall not disturb, the continued use and enjoyment by such Sublessee of the Property, or portion of the Property, for the remaining Lease Term of this Lease Agreement, as set forth in Section 3 of this Lease Agreement, or such shorter term as said Sublessee may otherwise be entitled pursuant to its sublease that was approved by Owner.  Further, in the event of an uncured default by Lessee or in the event of a termination of this Lease Agreement by agreement, by operation of law or otherwise, Owner hereby agrees, provided the form of sublease approved by Owner so provides, that, if and for so long as (i) a Sublessee is not in default under the Sublease (beyond any period given Lessee under this Lease Agreement to cure such default), (ii) such Sublessee attorns to Owner, (iii) the terms and conditions of the Sublease have been approved by Owner and do not contravene the terms and conditions of this Lease Agreement, and (iv) Sublessee shall satisfy all of its unsatisfied obligations from the date of default or termination, as applicable, Owner shall (a) recognize such Sublease, (b) not diminish nor interfere with such Sublessee's possession of the portion of the Property covered by the Sublease or with any term extension or renewal rights in the Sublease, and (c) not disturb such Sublessee's occupancy of such portion of the Property for the remaining Lease Term of this Lease Agreement or such shorter term as such Sublessee may be entitled under the sublease.  

17.4
Acquisition of Interest.  The acquisition of all or any portion of Lessee's leasehold interest in the Property or the Lessee Improvements or this Lease Agreement by another person through foreclosure or other judicial or nonjudicial proceedings in the nature thereof or any conveyance in lieu thereof, shall not require the advance consent of Owner or constitute a breach of any provision or a default under this Lease Agreement, and Owner shall recognize the person as the Lessee's proper successor upon and following due and proper compliance with Owner's procedures.

17.5
New Lease.  If this Lease Agreement is rejected by a trustee or debtor‑in‑possession in any bankruptcy or insolvency proceeding, or this Lease Agreement is terminated as result of any non-curable default (as defined in Section 19.2(c)), and within sixty (60) days after such rejection or termination Lessee, or an Assignee or Sublessee shall have arranged to the reasonable satisfaction of Owner for the payment of all fees or other charges due and payable by Lessee as of the date of such rejection or termination and the performance of all other unsatisfied obligations of Lessee up to the date of termination or rejection other than non-curable defaults, if any, then Owner will, upon compliance with all applicable  rules, regulations, procedures, and laws, execute and deliver to Lessee, or such Assignee or Sublessee, a new lease to the Property (and Owner shall not unreasonably withhold, condition or delay executing and delivering such new lease) which (i) shall be for a term equal to the remainder of the Lease Term, before giving effect to such rejection or termination, (ii) shall contain the same covenants, agreements, terms, provisions, and limitations as this Lease Agreement (except for any requirements that have been fulfilled by Lessee prior to rejection or termination of this Lease Agreement) and (iii) shall include only that portion of the Property in which Lessee or such other Assignee or Sublessee had an interest on the date of rejection or termination. 

17.6
Extended Cure Period.  If any non-monetary default by Lessee, or an Assignee or Sublessee under this Lease Agreement, cannot be cured without obtaining possession of all or part of the Property and/or all or part of the Windpower Facilities and/or all or part of Lessee's or another Assignee's or Sublessee's interest in this Lease Agreement, any such non-monetary default shall be deemed remedied if: (a) within sixty (60) days for Lessee, or within ninety (90) days for Assignee or Sublessees, after receiving notice from Owner as set forth in Section 17.3 hereof, the Lessee, or an Assignee or a Sublessee as the case may be, shall have acquired possession of all or part of the Property and/or all or part of the Windpower Facilities and/or all or part of such interest in this Lease Agreement, or shall have commenced appropriate judicial or nonjudicial proceedings to obtain the same; and (b) Lessee, or the Assignee or Sublessee as the case may be, shall be in the process of diligently prosecuting any such proceedings to completion; and (c) after gaining possession of all or part of the Property and/or all or part of the Windpower Facilities and/or all or part of such interest in this Lease Agreement, Lessee, or an Assignee or Sublessee, performs all other obligations as and when the same are due in accordance with the terms of this Lease Agreement; and (d) Owner shall continue to receive all amounts due under this Lease Agreement.  In the event any of these conditions are not fully satisfied at any time, then the extended cure provision shall automatically terminate and Owner may proceed to terminate this Lease Agreement and exercise any other remedies available at law or equity in accordance with Section 18.3. If Lessee, or an Assignee or Sublessee, is prohibited by any process or injunction issued by any court or by reason of any action by any court having jurisdiction over any bankruptcy or insolvency proceeding involving Lessee, or any defaulting Assignee or Sublessee as the case may be, from commencing or prosecuting the proceedings described above, the sixty‑day period or ninety-day period, as the case may be, specified above for commencing such proceeding shall be extended for the period of such prohibition.

17.7
Estoppel Certificates.  Owner shall execute such estoppel certificates, certifying that no default then exists under this Lease Agreement, if such be the case, as Lessee or an Assignee or Sublessee may reasonably request from time to time.

18.
Default and Termination.

18.1
Events of Default.
The following events shall be deemed to be events of default by Lessee under this Lease Agreement; provided, that Assignees, Sublessees and Leasehold Mortgagees shall have the right to cure any default under this Lease Agreement after notice from Owner pursuant to Sections 17.3 and 19 hereof, respectively:


a.
Lessee shall fail to pay any amount payable under this Lease Agreement within thirty (30) days of when due;


b.
Lessee shall fail to comply with any other term, provision or covenant of this Lease Agreement within sixty (60) days after notice from Owner to Lessee, specifying Lessee’s failure to comply; provided, however, that if the nature of Lessee’s obligation is of such a nature that it cannot reasonably be cured within such 60-day period, Lessee shall not be deemed to be in default so long as Lessee commences curing such failure within such 60-day period and diligently prosecutes the same to completion; 


c.
Lessee shall fail to commence construction of the Windpower Facilities within four years of the Effective Date; and


d.
Lessee shall do or permit to be done anything that creates a lien upon the Property and such lien is not removed or bonded around within sixty (60) days after written notice thereof from Owner to Lessee.

18.2
Remedies.
Upon the occurrence of any event of default by Lessee, but subject to the rights of Assignees, Sublessees and Leasehold Mortgagees to cure any default under this Lease Agreement after notice from Owner pursuant to Sections 17.3 and 19 hereof, respectively, Owner may enforce the provisions of this Lease Agreement in any manner provided by law or in equity, including, without limitation, any one or more of the following, in each case, without further notice or demand whatsoever, unless any such further notice or demand are required by law:


a.
Termination of this Lease Agreement.  At Owner’s option, and after satisfaction of applicable laws, rules and regulations, Owner may terminate this Lease Agreement and, in such event, Lessee shall surrender the Property to Owner upon expiration of the Removal Period (defined in Section 18.3).  If upon termination of this Lease Agreement Lessee fails to surrender the Property upon expiration of the Removal Period, Owner may enter upon and take possession of the Property by any lawful means, and lock out, expel, or remove Lessee without being guilty in any manner of trespass, without liability for any damage or loss occasioned thereby, and without prejudice to any remedies available to Owner for possession of the Property, collection of amounts due, breach of contract, or otherwise.  In such event, Lessee agrees to pay to Owner on demand the following:  1) any unpaid Rents and other sums due and payable under this Lease Agreement; and 2) reasonable attorneys’ fees and costs incurred in connection with the collection of amounts due under this Lease Agreement, the enforcement and termination of this Lease Agreement, expenses of restoring the Property in accordance with Section 18.3, and interest on all such amounts due in accordance with Section 6.  


Pursuit of any of the foregoing remedies shall not preclude pursuit of any other remedies herein provided or any other remedy provided by law or equity, nor shall pursuit of any remedy herein provided constitute a forfeiture or waiver of any Rents or other sums due to Owner hereunder or of any damages accruing to Owner by reason of Lessee’s violation of any of the terms, provisions, and covenants herein contained.  Owner’s acceptance of Rents following an event of default shall not be construed as Owner’s waiver of any such event of default.  Additionally, no affirmative waiver by Owner of any event of default or any violation or breach of the terms, provisions and covenants contained in this Lease Agreement shall be deemed or construed to constitute a waiver of any other violation or default.  No payment by Lessee or on behalf of Lessee or receipt by Owner of any amount less than the amounts due by Lessee hereunder shall be deemed to be anything other than on account of the amounts due by Lessee, nor shall any endorsement or statement on any check or document accompanying any payment be deemed an accord and satisfaction. 

18.3
Removal of Lessee Improvements Upon Expiration/Termination and Reclamation of Property.  Upon the expiration or termination of this Lease Agreement, Lessee shall, within a period of 12 months (such period to be 9 months if this Lease Agreement is terminated as a result of an event of default by Lessee under Section 18.1 or Lessee’s termination rights provided in Section 18.4)(such period of removal, the “Removal Period”) satisfactorily accomplish each of the following items:

1)
remove from the Property all above-ground and below-ground Lessee Improvements to a depth of not less than two (2) feet below the surface grade, all in a manner which minimizes injury to the Property, by:

A)
removal of all concrete footings, foundations, and other fixtures to a depth of not less than two (2) feet below the surface grade; and 

B)
all removed concrete and other waste materials must be hauled away and disposed of in a lawful manner;  

2)
reclaim and restore the Property disturbed by Lessee, or  any permitted Sublessees or Assignees, to a condition and forage density reasonably similar to its original condition and forage density, consistent with the uses permitted by this Lease Agreement, by reseeding any disturbed soil surface with suitable flora and restoring the terrain and soil surface to as close as reasonably practicable to their original condition, and, as reasonably required, all leveling, terracing, mulching and other reasonably necessary steps to prevent soil erosion, to ensure the establishment of suitable grasses and forbs, and to control noxious weeds and pests.

If Lessee fails to remove from the Property the Lessee Improvements, equipment, or any other personal property, within the Removal Period, or such longer period as Owner may provide by express written extension, Owner may do so, in which case Lessee shall reimburse Owner for all reasonable costs of removal and restoration incurred by Owner.  Lessee agrees and acknowledges that in the event it fails to remove the Lessee Improvements (and any other improvements approved by Owner), equipment or any other personal property within the Removal Period (or any written extension granted by Owner) of the expiration or termination of this Lease Agreement, then Lessee shall forfeit ownership of the Lessee Improvements (and any other improvements approved by owner), equipment, or any other personal property and shall not be entitled to any portion of the proceeds Owner may realize from the sale of the Lessee Improvements, equipment, or any other personal property.

18.4
Lessee's Right to Terminate.
Lessee shall have the right to terminate this Lease Agreement, effective upon 30 days' written notice to Owner from Lessee and every Assignee, Sublessee and Leasehold Mortgagee having an interest in this Lease Agreement, the Lessee Improvements, or the Property at the time of notice.

19.
Mortgagee Provisions.  Provided that Owner receives a “Notice of Security Interest in State Lease” or other advance written notice of any mortgage, deed of trust or other security interest in this Lease Agreement, in any Sublease, or in any Windpower Facilities located on the Property in accordance with all State laws, rules, regulations and Owner's procedures (any such mortgage, deed of trust or other security interest is referred to herein as a "Leasehold Mortgage"), then any person who is the beneficiary of any such Leasehold Mortgage (a "Leasehold Mortgagee") shall, for so long as its Leasehold Mortgage is in existence and until the lien thereof has been extinguished, be entitled to the protections set forth in this Section.  No Leasehold Mortgage shall encumber or affect in any way the interest of Owner or Owner’s fee interest in and to the Property.


19.1
Leasehold Mortgagee's Right to Possession, Right to Acquire and Right to Assign.  A Leasehold Mortgagee shall have the absolute right:  (a) to assign its security interest; (b) to enforce its lien and acquire title to the leasehold estate by foreclosure or any other lawful means and thereafter to assign or transfer the leasehold estate to a third party; (c) to take possession of and operate the Property, the Lessee Improvements or any portion thereof and to perform all obligations to be performed by Lessee or a Sublessee hereunder, or to cause a receiver to be appointed to do so; and (d) to acquire title to the leasehold estate by an assignment in lieu of foreclosure and thereafter to assign or transfer the leasehold estate to a third party. Owner's consent shall not be required for the acquisition of the encumbered leasehold or subleasehold estate by a third party who acquires the same by foreclosure or assignment in lieu of foreclosure. 


Upon the Leasehold Mortgagee’s acquisition of the leasehold estate, whether by foreclosure or assignment in lieu of foreclosure, Leasehold Mortgagee shall have the right to assign said acquired leasehold estate provided the Leasehold Mortgagee and proposed assignee (as applicable) shall first satisfy each of the following conditions:  1) any such assignee shall assume all of Lessee’s obligations under this Lease Agreement; 2) Leasehold Mortgagee and/or any proposed assignee shall have satisfied, to Owner’s reasonable satisfaction, every obligation of Lessee, except non-curable defaults, if any, existing under this Lease Agreement which remains unsatisfied at the time of the proposed assignment; and 3) Leasehold Mortgagee and any such assignee shall satisfy all applicable State laws, rules, regulations and Owner’s procedures relating to assignment of leases on State lands.  
        
19.2
Notice of Default:  Opportunity to Cure.
As a condition to exercising any rights or remedies as a result of any alleged default by Lessee, Owner shall give written notice of the default to each Leasehold Mortgagee concurrently with delivery of such notice to Lessee, specifying in detail the alleged event of default and the required remedy.  If there is more than one Leasehold Mortgagee, all Leasehold Mortgagees shall collectively designate not more than two (2) Leasehold Mortgagees to receive notice from Owner on behalf of all Leasehold Mortgagees with respect to this Lease Agreement and Owner’s provision of notice to said two designated Leasehold Mortgagees shall be deemed to be notice to all Leasehold Mortgagees.  In the event the Owner gives such a written notice of default, the following provisions shall apply to each Leasehold Mortgagee:

(a)
A "monetary default" means failure to pay when due any Rent, real property taxes, insurance premiums on insurance coverage required under Section 8.2, interest due, or other monetary obligation of Lessee under this Lease Agreement; any other event of default is a "non‑monetary default." 

(b)
The Leasehold Mortgagee shall have the same period after receipt of notice of default to remedy the default, or cause the same to be remedied, as is given to Lessee after Lessee's receipt of notice of default, plus, in each instance, the following additional time periods: (1) thirty (30) days, for a total of sixty (60) days after receipt of the notice of default in the event of any monetary default; and (ii) sixty (60), for a total of one hundred twenty (120) days after receipt of the notice of default in the event of any non‑monetary default, provided that such 120‑day period shall be extended for the time reasonably required to complete such cure, including the time required for the Leasehold Mortgagee to perfect its right to cure such non‑monetary default by obtaining possession of the Property (including possession by a receiver) or by instituting foreclosure proceedings, provided the Leasehold Mortgagee acts with reasonable and continuous diligence. The Leasehold Mortgagee shall have the absolute right to substitute itself for Lessee and perform the duties of Lessee hereunder for purposes of curing such defaults.  Owner expressly consents to such substitution, agrees to accept such performance, and authorizes the Leasehold Mortgagee (or its employees, agents, representatives or contractors) to enter upon the Property to complete such performance with all the rights, privileges and obligations of the original Lessee hereunder.  Owner shall not terminate this Lease Agreement prior to expiration of the cure periods available to a Leasehold Mortgagee as set forth above.

(c)
During any period of possession of the Property by a Leasehold Mortgagee (or a receiver requested by such Leasehold Mortgagee) and/or during the pendency of any foreclosure proceedings instituted by a Leasehold Mortgagee, the Leasehold Mortgagee shall pay or cause to be paid the Rents and all other monetary obligations payable by Lessee hereunder which have accrued and are unpaid at the commencement of said period and those which accrue thereafter during said period.  Following acquisition of Lessee's leasehold estate by the Leasehold Mortgagee or its assignee or designee as a result of either foreclosure or acceptance of an assignment in lieu of foreclosure, or by a purchaser at a foreclosure sale, the Leasehold Mortgagee or party acquiring title to Lessee's leasehold estate shall, as promptly as reasonably possible, commence the cure of all defaults hereunder and thereafter diligently process such cure to completion, whereupon Owner's right to terminate this Lease Agreement based upon such defaults shall be deemed waived and this Lease Agreement shall continue in full force and effect; provided, however, the Leasehold Mortgagee or party acquiring title to Lessee's leasehold estate shall not be required to cure those non-monetary defaults which by the nature of such defaults are not reasonably susceptible of being cured or performed by such party ("non‑curable defaults"), if any; provided, further, the term “non-curable defaults” shall not include those events of default that are not reasonably susceptible to cure only because the time for cure has passed under the terms of this Lease Agreement following acquisition of Lessee's leasehold estate by the Leasehold Mortgagee or its assignee or designee.  Any non‑curable defaults, if any, shall be deemed waived by Owner upon completion of foreclosure proceedings or acquisition of Lessee's interest in this Lease Agreement by such party.  

(d)
Any Leasehold Mortgagee or other party who acquires Lessee's leasehold interest pursuant to foreclosure or assignment in lieu of foreclosure shall not be liable to perform the obligations imposed on Lessee by this Lease Agreement incurred or accruing after such Leasehold Mortgagee or other party no longer has ownership of the leasehold estate.

(e)
Neither the bankruptcy nor the insolvency of Lessee shall be grounds for terminating this Lease Agreement as long as the Rents and all other monetary charges payable by Lessee hereunder are paid by the Leasehold Mortgagee and all other obligations of Lessee which the Leasehold Mortgagee is capable of performing continue to be performed all in accordance with the terms of this Lease Agreement.

(f)
Nothing herein shall be construed to extend this Lease Agreement beyond the Lease Term or to require a Leasehold Mortgagee to continue foreclosure proceedings after a default has been cured.  If a default is cured and the Leasehold Mortgagee discontinues foreclosure proceedings, this Lease Agreement shall continue in full force and effect.

19.3 
New Lease to Mortgagee.
If this Lease Agreement is rejected or disaffirmed pursuant to bankruptcy law or other law affecting creditors' rights, the Owner will upon written request from any Leasehold Mortgagee within ninety (90) days after any such event and upon any such Leasehold Mortgagee’s compliance with all applicable rules, regulations, procedures, and laws, enter into a new lease of the Property (and Owner shall not unreasonably withhold, condition or delay entering into such new lease), on the following terms and conditions:

(a)
The terms of any new lease shall commence on the date of rejection or disaffirmation and shall continue for the remainder of the Lease Term, at the same Rent and subject to the same terms and conditions set forth in this Lease Agreement.  Such new lease shall be subject to all existing subleases on the date of rejection or disaffirmation, provided the Sublessees are not then in default.

(b)
Any new lease shall be executed within thirty (30) days after the conclusion of the ninety (90) day period in which Leasehold Mortgagees may request the execution of a new lease, provided said Leasehold Mortgagee: (i) pays to Owner all Rents and other monetary charges payable by Lessee under the terms of this Lease Agreement up to the date of execution of the new lease, as if this Lease Agreement had not been rejected or disaffirmed, less the Rents and other payments actually collected by Owner from Sublessees or other occupants of the Property and previously or thereafter applied against such Rent obligation; and (ii) performs all other obligations of Lessee under the terms of this Lease Agreement except for any non-curable defaults, if any; and (iii) agrees in writing to perform, or cause to be performed, all non‑monetary obligations which have not been performed by Lessee and would have accrued under this Lease Agreement up to the date of commencement of the new lease, except those obligations which constitute non‑curable defaults, if any.  Any new lease granted the Leasehold Mortgagee shall enjoy the same priority as this Lease Agreement over any lien, encumbrance or other interest created by Owner.  

(c) 
At the option of the Leasehold Mortgagee, the new lease may be executed by a designee of such Leasehold Mortgagee without the Leasehold Mortgagee assuming the burdens and obligations of Lessee thereunder.

(d)
After the rejection or disaffirmation of this Lease Agreement and during the period thereafter during which any Leasehold Mortgagee shall be entitled to enter into a new lease of the Property, Owner will not terminate any sublease or the rights of any Sublessee thereunder unless such Sublessee shall be in default under such sublease.  During such period, if the Owner shall receive any rent and other payments due from Sublessees, including Sublessees whose attornment it shall have agreed to accept, it will do so as agent of such Leasehold Mortgagee and shall deposit such rents and payments in a separate and segregated account in trust subject to a right of setoff against amounts due to Owner; and, upon the execution and delivery of such new lease, shall account to the lessee under said new lease for the rent and other payments made by said Sublessees; and the lessee shall thereupon assign the rent and other payments due under said subleases to any Leasehold Mortgagees under this Lease Agreement.  The collection of rent by Owner acting as an agent pursuant to this Section shall not be deemed an acceptance by Owner for its own account of the attornment of any sublessee unless Owner shall have agreed in writing with such Sublessee that its tenancy shall be continued following the expiration of any period during which a Leasehold Mortgagee may be granted a new lease, in which case such attornment shall take place upon such expiration but not before.  Owner shall not be under any obligation to enforce any subleases.

(e)
If more than one Leasehold Mortgagee makes a written request for a new lease pursuant hereto, the new lease shall be delivered to the Leasehold Mortgagee requesting such new lease whose Leasehold Mortgage is prior in lien, and the written request of any other Leasehold Mortgagee whose lien is subordinate shall be void and of no further force or effect.

(f)
The provisions of this Section shall survive the rejection or disaffirmation of this Lease Agreement and shall continue in full force and effect thereafter to the same extent as if this Section were a separate and independent contract made by Owner, Lessee and such Leasehold Mortgagee, and, from the effective date of such rejection or disaffirmation of this Lease Agreement to the date of execution and delivery of such new lease, such Leasehold Mortgagee may use and enjoy said Property without hindrance by Owner or any person claiming by, through or under Owner; provided that all of the conditions for a new lease as set forth herein are complied with.  

19.4
Leasehold Mortgagee's Consent to Amendment, Termination or Surrender. Notwithstanding any provision of this Lease Agreement to the contrary, the parties agree that so long as there exists an unpaid Leasehold Mortgage, this Lease Agreement shall not be materially modified or amended and Owner shall not accept a surrender of the Property or any part thereof or a cancellation or release of this Lease Agreement from Lessee prior to expiration of the term without the prior written consent of the Leasehold Mortgagee. This provision is for the express benefit of and shall be enforceable by each Leasehold Mortgagee. 

19.5
No Waiver.
No payment made to Owner by a Leasehold Mortgagee shall constitute an agreement that such payment was, in fact, due under the terms of this Lease Agreement; and a Leasehold Mortgagee having made any payment to Owner pursuant to Owner's wrongful, improper or mistaken notice or demand shall be entitled to the return of any such payment.

19.6
No Merger.
There shall be no merger of this Lease Agreement, or of the leasehold estate created by this Lease Agreement, with the fee estate in the Property by reason of the fact that this Lease Agreement or the leasehold estate or any interest therein may be held, directly or indirectly, by or for the account of any person or persons who shall own the fee estate or any interest therein, and no such merger shall occur unless and until all persons at the time having an interest in the fee estate in the Property and all persons (including Leasehold Mortgagee) having an interest in this Lease Agreement or in the estate of Owner and Lessee shall join in a written instrument effecting such merger and shall duly record the same.

20.
Miscellaneous.

20.1
Force Majeure.  If performance of this Lease Agreement or of any obligation hereunder is prevented or substantially restricted or interfered with by reason of an event of "Force Majeure" (defined below), the affected party, upon giving notice to the other party, shall be excused from such performance to the extent of and for the duration of such prevention, restriction or interference.  The affected party shall use reasonable efforts to avoid or remove such causes of nonperformance and shall immediately continue performance hereunder whenever such causes are removed.  "Force Majeure" means fire, earthquake, flood, or other casualty or accident; war, civil strife or other violence; any law, order, proclamation, regulation, ordinance, action, demand or requirement of any governmental agency or utility; or any other act or condition beyond the reasonable control of a party hereto.

20.2
Successors and Assigns.  This Lease Agreement shall inure to the benefit of and be binding upon Owner and Lessee and, to the extent provided in any assignment, sublease or other transfer under Section 17.1 hereof, any Assignee, Sublessee and their respective heirs, transferees, successors and assigns, and all persons claiming under them.  References to Lessee in this Lease Agreement shall be deemed to include Assignees and Sublessees, as applicable, which, following due and proper compliance with Owner's procedures, hold a direct ownership interest in this Lease Agreement and actually are exercising rights under this Lease Agreement to the extent consistent with such interest.  

20.3
Memorandum of Lease.  Owner and Lessee shall execute in recordable form, and Lessee shall then record, a memorandum of this Lease Agreement satisfactory in form and substance to Lessee and Owner.  Following due and proper compliance with its rules, regulations and procedures, Owner shall consent to the recordation of the interest of an Assignee or Sublessee in the Property.  
20.4
Notices.  All notices or other communications required or permitted by this Lease Agreement, including payments to Owner, shall be in writing and shall be deemed given  when personally delivered to Owner, Lessee or an Assignee or a Sublessee or a Leasehold Mortgagee, if any and as applicable, or in lieu of such personal service, five (5) days after deposit in the United States mail, first class, postage prepaid, certified, addressed as follows; provided, however, that payments to Owner shall only be deemed made when said payment is actually received by Owner:

	If to Owner:

State of Wyoming

Office of State Lands and Investments

122 West 25th Street,

Herschler Building

Cheyenne, WY  82002-0600

Attn:  Assistant Director, Surface Leasing
	If to Lessee:

*

	
	


If to any Assignee, Sublessee, or Leasehold Mortgagee:

At the address indicated in the notice to Owner provided under Section 17 and Section 19 hereof, as applicable.
Any party may change its address for purposes of this paragraph by giving written notice of such change to the other parties in the manner provided in this paragraph.

20.5
Entire Agreement; Amendments.  This Lease Agreement constitutes the entire agreement between Owner and Lessee respecting its subject matter.  Any agreement, understanding or representation respecting the Property, this Lease Agreement, or any other matter referenced herein not expressly set forth in this Lease Agreement or a subsequent writing signed by both parties is null and void.  This Lease Agreement shall not be modified or amended except in a writing signed by both parties.  No purported modifications or amendments, including without limitation any oral agreement (even if supported by new consideration), course of conduct or absence of a response to a unilateral communication, shall be binding on either party.  Provided that no material default in the performance of Lessee's obligations under this Lease Agreement shall have occurred and remain uncured, Owner shall cooperate with Lessee in amending this Lease Agreement from time to time to include any provision that may be reasonably requested by Lessee, Assignee or Sublessee for the purpose of implementing the provisions contained in this Lease Agreement or for the purpose of preserving the security interest of any Assignee or Leasehold Mortgagee; provided, that Lessee shall obtain the prior written consent of every Leasehold Mortgagee and every relevant Assignee and Sublessee to the requested amendment.  

20.6
Legal Matters.  This Lease Agreement shall be governed by and interpreted in accordance with the laws of the State of Wyoming.  If the parties are unable to resolve amicably any dispute arising out of or in connection with this Lease Agreement, they agree that such dispute shall be resolved in the state courts located in the county in which the Property is situated.  The parties acknowledge and agree that they have each participated in the drafting of this Lease Agreement, and therefore, any rule of construction to the effect that ambiguities are to be resolved against the party drafting a contract shall not be employed in the interpretation of this Lease Agreement and is hereby waived.
20.7
Partial Invalidity.  Should any provision of this Lease Agreement be held, in a final and unappealable decision by a court of competent jurisdiction, to be either invalid, void or unenforceable, the remaining provisions hereof shall remain in full force and effect, unimpaired by the holding.  Notwithstanding any other provision of this Lease Agreement, the parties agree that in no event shall the term of this Lease Agreement, any Transmission Easement or any Access Easement be longer than, respectively, the longest period permitted by applicable law.
20.8
Right to Inspect Books and Production Records.  Lessee shall, and shall require every affiliate of Lessee, any Assignee and Sublessee to keep true, accurate and complete books, records, accounts, contracts and data sufficient to support and verify the calculation of all amounts due under this Lease Agreement, for a period of six (6) years after such amounts are due.  Owner or any representative of Owner, including, without limitation, the Wyoming Department of Audit, shall have the right at all reasonable times and upon the provision of reasonable notice, to inspect such books, accounts, contracts, records, and any other relevant data in the possession or control of Lessee, any affiliate of Lessee, any Assignee and any Sublessee, and pertaining to the calculation of amounts due under this Lease Agreement, including, without limitation, statements, documents, records or other data, from third parties which verify price paid for, or quantity of, electricity generated by the Project, as applicable.  Any such inspection and review shall take place at the office of Lessee or other entity whose records are being inspected and reviewed unless another location is otherwise agreed to by Owner and Lessee or other entity whose records are being inspected and reviewed, as applicable, and shall be subject to the confidentiality provisions of Section 20.11.  Lessee agrees that it shall require every affiliate, Assignee, and Sublessee to agree to and abide by the provisions of this Section with respect to any contract relating to the purchase and/or sale of power generated from the Project. 

Without limiting the foregoing, at Owner’s written request, no more than once a year and upon sixty (60) days notice to Lessee, Lessee shall either, at its election, (i) provide Owner with information that enables Owner to confirm that all amounts payable under this Lease Agreement have been properly paid since the last time any such information was provided to Owner, but not more than six (6) years before; or (ii) at Lessee’s expense, obtain from an independent auditor, reasonably acceptable to the State of Wyoming and mutually agreeable to both Owner and Lessee, an audit report confirming whether all amounts due under this Lease Agreement have been properly paid since the last time any such information was provided to Owner, but not more than three (3) years before.  If Lessee shall retain an independent auditor to provide an audit report, any such auditor shall have reasonable access to all books, accounts, contracts, records, and any other relevant data, in the possession or control of Lessee, any Assignee, Sublessee, or Leasehold Mortgagee or any affiliate of Lessee, any Assignee, Sublessee or Leasehold Mortgagee and pertaining to the calculation of amounts due under this Lease Agreement.  

In the event that the independent auditor is unable to render an opinion confirming whether all amounts due under this Lease Agreement have been properly paid for the period under examination, the auditor shall report, in writing and within the deadline established for providing the audit report, the reasons why independent auditor was unable to render such opinion.  Owner and Lessee agree that any third party auditor retained by Lessee shall keep all audit information confidential, to the maximum extent permitted by law, in accordance with the provisions of Section 20.11.

20.9
Calibration.
Lessee or the interconnecting utility shall test and calibrate the electric meters according to the acceptable standards in the industry, at the locations at which electricity generated on the Property is delivered to such utility in accordance with the applicable interconnection agreement.  

20.10
Sovereign Immunity.
The State of Wyoming, the Wyoming Board of Land Commissioners and the Office of State Lands and Investments do not waive sovereign immunity by Owner entering into this Lease Agreement, and specifically retain immunity and all defenses available to them as sovereigns pursuant to Wyoming Statute 1-39-104(a) and other state law.  

20.11 Confidentiality.  Owner agrees to keep information confidential if designated as such by Lessee or in this paragraph so long as such designation does not violate Wyoming law.  Lessee hereby designates the following information confidential:  amounts due under this Lease Agreement other than the Operating Fees actually paid to Owner (if such amounts are required to be disclosed under State law); the calculation of amounts due under this Lease Agreement; and books, accounts, contracts, records, and any other relevant data pertaining to the calculation of amounts due under this Lease Agreement, including, without limitation, statements, documents, records or other data, from third parties which verify price paid for, or quantity of, electricity generated on the Property, and any contract relating to the purchase and/or sale of power generated from Wind Energy Development.

20.12
 Assignment in Connection with Transmission Lines.  In connection with the exercise of the rights of Lessee hereunder, Lessee, upon due and proper compliance with Owner's procedures, shall have the right to grant to any utility the right to construct, operate and maintain electric transmission, interconnection and switching facilities on the Property.

IN WITNESS WHEREOF, Owner and Lessee, acting through their duly authorized representatives, have executed this Lease Agreement on this 

 day of August, 2004, with the intent that it be effective as of the Effective Date, and certify that they have read, understand and agree to the terms and conditions of this Lease Agreement.

	"Owner"
	"Lessee"



	STATE OF WYOMING, BOARD OF LAND COMMISSIONERS
	*



	
	

	By:  __________________________________
	By:  __________________________________

	Name: Lynne Boomgaarden
	Name:  *

	Its:       Director, Office of State Lands

             and Investments
	Its:  Manager

	
	


Attorney General Approval as to Form

*, Assistant Attorney General

ACKNOWLEDGMENTS

_______________________________________________________________________

STATE OF WYOMING
)

)  ss.

County of Laramie
)

The foregoing instrument was acknowledged before me by _____________________________, as ___________________________________________________, STATE OF WYOMING, this _______ day of ______________________, *.   

Witness my hand and official seal.

(seal)
______________________________________

Title of Officer

My commission expires:____________________


State of



}

}ss.
County of                                            }

On                                               , *, before me,                                                        , Notary Public, personally appeared                                                                        , personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

WITNESS my hand and official seal.

Signature _________________________________

(seal)
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