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WIND POWER DEVELOPMENT

LEASE NO. «Lease_Number»

Lessee’s Reference:  «Lessee_Reference»
BY THIS LEASE (hereinafter "Agreement"), the STATE OF WASHINGTON, Department of Natural Resources, (hereinafter "State") leases to «Lessee» (hereinafter "Lessee") the Premises in «County» County, Washington, the legal description of which is set forth in Exhibit A, upon the terms and conditions and for the consideration enumerated herein.  Said Premises and rights leased hereby are hereinafter referred to as "the Premises." 

DEFINITIONS
Throughout this Agreement, terms with specialized or specific meaning are identified by capitalization and are often placed within parentheses following their definition.  Terms may be defined either in this section or in the text of the Agreement where they are first used or are principally applied.  Definitions in text may be in the form of express definitions or a contextual explanation or discussion of the concept embodied by the defined term.  Unless otherwise stated or required by context, defined terms shall have the same meaning throughout the Agreement. For the purpose of this Agreement, the following definitions shall apply:

Commercial Operations.  The delivery of electricity or other electric or non-electric products produced by the Project Improvements to Purchasers or third parties for which consideration is due and payable to Lessee.  The first day of Commercial Operations starts upon the initial delivery of commercial electricity or other electric or non-electric products from the Project Improvements and ends upon Cessation of such deliveries for consideration due and payable to Lessee.  Cessation shall have occurred when such deliveries have ceased for a period of greater than four (4) consecutive months, other than as a result of force majeure.  Deliveries of electricity or other electric or non-electric products for charitable donation or barter constitute Commercial Operations.

Decommissioning.  The activities commencing upon the end of Commercial Operations of the Project Improvements, including, but not limited to, removal of Wind Turbines, electrical lines and supporting structures, meteorological towers, roads, buildings, and other Project Improvements, and their removal from the Premises.  

Gross Revenue.  All revenues earned, whether or not received, relating to power generated on the Premises provided by Lessee to purchasers of generated electricity or used in-house, and all revenues from green tag/certificates, pollution or environmental credits or offsets, and all other Project Improvement-related revenues including all business interruption insurance and warranty payments made in lieu of these sales excluding, however, revenues from production tax credits, financing activities or the sale, transfer or disposition of the Project, or insurance proceeds other than business interruption.  For the purposes of computing Gross Revenues, all electricity generated at the Premises that is donated or bartered electricity or nonelectric products shall be valued at the rate of its most recent prior sale by the Lessee or prevailing commercial rates, whichever is higher.  For the purpose of computing Gross Revenue from green tag/certificates, pollution or environmental credits or offsets, the State’s portion will be based on a ratio of the total energy produced at the Premises to the energy produced at the Wind Project.

Project Improvements.  For the purposes of this Agreement, "Project Improvements" shall include Wind Turbines, all appurtenant meteorological towers and equipment, electrical components (overhead and underground power lines and their supporting structures, transformers, switching and connection enclosures, metering systems, communications lines, and auxiliary equipment), service buildings, access controls (gates, cattle guards, and fences), safety and wind project identification signage, erosion and fire control features, and roads that may be used in connection therewith located on the Premises.  

 MACROBUTTON Purchaser(s).  The entity(ies) acquiring the electric energy or other electric products generated by the Wind Turbines, either on a wholesale basis or, if the electric production is directly acquired or used by an end-user(s), retail basis. Purchaser(s) include person(s) acquiring pollution offsets, CO2 credits, green tags or certificates, and all other nonelectric products sold by the Lessee. Upon request of the State, Lessee shall provide State the identity of the Purchaser(s) applicable to Lessee's Wind Turbines located on the Premises.

Repowering (Repower).  Repowering shall mean: (1) the renewal or replacement of the majority (more than 50%) of the Wind Turbines as evidenced by, but not limited to, contemporaneous replacement of the Wind Turbines with different models, or (2) a significant modification to that portion of the Wind Project located on the Premises such that a significant revision to the existing land use permit or a new land use permit is required for the Premises.  The following shall not constitute Repowering:  (1) reuse of the Project Improvements, including roads, erosion control and Premises access improvements, meteorological towers, or transmission interconnection related to the Premises; (2) replacement of the Wind Project substation for any reason; (3) replacement of Wind Turbines on the Premises with the same make and model in the same locations; or (4) replacement of any or all of the Wind Turbines and Project Improvements on the Premises as a result of casualty or loss.

Reclaim/Reclamation.  Actions Lessee must take to return the areas of the Premises disturbed by Lessee to substantially the same condition as they were prior to the ground disturbing activities.  

Total Projected Capacity.  The total expected nameplate capacity of Wind Turbines on the Premises, expressed in megawatts, which can reasonably be installed.  This calculated value will be based on prudent industry standard criteria and experiential engineering judgment.  This value may be subsequently modified as development activities progress, based on data obtained from actual local wind resource measurements and anticipated environmental, engineering, market, or regulatory factors.  The nameplate capacity is the nominal electric capacity given the Wind Turbine by its manufacturer.

Regulated Utility.  A utility that sells electricity to retail customers for direct consumption and is subject to regulation with regard to such sales by a state regulatory commission or comparable governmental entity, including but not limited to all entities that satisfy the definition of a utility in WAC 480-100-023. 

Wind Project.  A wind energy facility consisting of Wind Turbines interconnected by an electrical collection system and their associated project improvements.  A Wind Project may exist only on State land, or may extend across State land and other ownerships in a given area.  Wind Projects are permitted, financed or operated as distinct entities.  

Wind Turbine (Wind Machine).  A device used to convert the movement of air into electrical energy, also referred to as a wind generator. The device consists of one or more moving blades connected to an electric generator.  The generator typically is mounted on a tower, which is secured into the earth by a foundation.

SECTION 1 – OCCUPANCY

1.01 Lease Term.  This Agreement shall commence on «Starting_Date» (Commencement Date) and end on «Ending_Date» (Termination Date) unless terminated as provided herein.

1.02
Right to Terminate

1. Right to Terminate During the Predevelopment Period.  During the Predevelopment Period as defined in Subsection 2.02.1, Lessee may terminate this Agreement as to the entire Premises or any part thereof by giving State written notice of Lessee's decision to terminate and by satisfying all of Lessee's outstanding obligations under the Agreement as to the part terminated.  If Lessee exercises its right to terminate as provided herein, Lessee shall execute a release of Lessee’s interest to that part of the Premises for which termination is exercised. 

2.
States Right to Terminate During the Predevelopment Period.  State reserves the right to terminate this Agreement by written notice to Lessee if State reasonably determines that during the Predevelopment Period Lessee is not engaging in good faith and timely efforts to perform the preparatory actions identified in Subsection 2.02.1  Good faith and timely efforts may include but is not limited to; continued pursuance of regulatory permits, power grid agreements, other surrounding land leases or purchases, or other evidence towards preparatory actions that may be produced and considered at the States’ discretion.  

3.
Right to Terminate During the Operation Period.  During the Operation Period as defined in Subsection 2.02.3, Lessee may terminate this Agreement as to the entire Premises or any part thereof at any time by giving State written notice of Lessee's decision to terminate and by satisfying all of Lessee's outstanding obligations under the Agreement as to the part terminated.  If Lessee exercises this right to terminate after Turbines have been installed at the Premises and there is a reduction of power generated at the Premises as a result of such termination, Lessee shall pay to state, as a condition of termination, a termination fee of $1,000.00 per megawatt of nameplate capacity for each Turbine taken out of production at the Premises.  If Lessee exercises its right to terminate as provided herein as to only part of the Premises, this Agreement shall remain in effect as to the remainder of the Premises and Lessee shall execute a release of Lessee’s interest to that part of the Premises for which termination is exercised.

1.03
No Warranty of Quiet Enjoyment.  State makes no warranty of quiet enjoyment of the Premises.

1.04
Condition of Premises.  Lessee has had an opportunity to inspect Premises and enters into this Agreement solely in reliance on Lessee's own examination and not by reason of any representation by State.  Premises are accepted in its present condition "AS IS WHERE IS".  No reliance shall be placed on any opinion, material, or information provided by or through State, and Lessee does so at its own risk, cost and expense.  State expressly disclaims any representation or information that may be attributed to it concerning wind flow data, including any actual or potential conditions, natural or man-made, that may interfere with wind resources or flow.

SECTION 2 ‑ USE OF PREMISES

2.01
Permitted Use.  For this Agreement, the following uses and no other uses are permitted:
Lessee’s uses of the Premises shall be for wind energy conversion, the collection and transmission of wind generated electricity, and construction and operation of all Project Improvements including the determination of the feasibility of wind energy conversion comprising such studies as wind speed, wind direction, and other meteorological data, and construction, installation, operation, repair, replacement and use of power distribution and utility lines for wind energy conversion uses noted above (the “Permitted Uses”).  Lessee shall have the sole and exclusive right to use the Premises for wind energy purposes and to convert all of the wind resources of the Premises into electrical energy.  The Permitted Uses are subject to the approved Plan of Development.  In the event the Lessee desires a change in use or acreage, authorization must be obtained in advance and in writing from the State.  

2.02
Development Periods.  Permitted Use shall be separated into phases.  These phases may vary in time or occur simultaneously for different parts of the Premises depending on when Lessee plans to bring a Wind Turbine or group of Wind Turbines into Commercial Operations.  If different phases occur simultaneously, the rent will be apportioned based on the development period associated with each parcel.

1.
Predevelopment Period.  The Predevelopment Period shall begin at the Commencement Date and last until Lessee delivers to State a Plan of Development or three (3) years whichever comes first.  During this period, the Lessee shall conduct all necessary studies, obtain required permits, and obtain approvals from the State for compliance with the terms and conditions of this Agreement.  Prior to «End_Date_of_Predevelopment_Period», unless the State has agreed to extend this period, which shall be at State's sole discretion, the Lessee shall perform the following: 

a.
Conduct all necessary studies for the Wind Project. Lessee may install Wind Measurement Equipment at any time after the Commencement Date of the Agreement.  Lessee must have prior written authorization from State prior to placing Wind Measurement Equipment on crop land;

b.
Obtain and provide State with copies of all required permits, licenses, permissions, consents and approvals;

c.
Obtain written approvals from State for all plans referenced in Section 2.03;


d.
Lessee shall make available for State inspection the following wind data collected on the Premises: standard monthly instrument factory-type printouts of wind speed (by day and hour) and direction (wind rose), on a quarterly basis for all major wind measurement locations (in operation for two months or longer) and anemometer heights (collectively referred to as “Wind Data”).  The Wind Data shall be available for review at Lessee's offices within the state of Washington, or if Lessee no longer maintains an office within this state, Lessee shall make such data available at the DNR region office in  MACROBUTTON  AcceptAllChangesInDoc "Region City" . Locations of such anemometer towers shall be provided as Universal Transverse Mercator (UTM) coordinates NAD 83 and marked on a map supplied to DNR; and 


e.
In the event Lessee is not a Regulated Utility selling electricity to third party retail or wholesale customers, provide the State with evidence of one of the following:

(1)
A predevelopment agreement with a federal power marketing agency;

(2)
A power purchase agreement for some or all of the anticipated 
output of the Project;

(3)
A letter of intent or a memorandum of understanding for a power purchase agreement for some or all of the anticipated output of the Project; 

(4)
An identified in-house economic use for the Wind Project's production; or

(5)
Any combination of the foregoing that accounts for 100% of the anticipated Project output.

Once the Lessee has met all requirements of the Predevelopment Period and at least thirty (30) days prior to the commencement of construction on the Premises, the Lessee shall provide the State with a written Plan of Development pursuant to the terms of Section 2.03 below.  This plan will serve to inform the State of the Total Projected Capacity and number of Wind Turbines to be located on the Premises.  The Lessee shall also provide the State a written Notice of Construction at least thirty (30) days prior to the commencement of construction of Project Improvements on the Premises.  This notice will serve to inform State of the pending commencement of construction, and provide the State a milestone schedule and description of the principal construction activities that will take place on the Premises from commencement of construction through construction completion.

No later than three (3) years after the Commencement Date, Lessee shall either move into the Construction Phase or execute a release of interest for any portion of the Premises that is not to be used for the construction of Project Improvements or is not, under an approved plan of development, reasonably necessary to preserve the economic viability of the Wind Project.  The legal description for the Premises shall be reduced accordingly.

2.
Construction Period.  The Construction Period shall begin upon State's receipt of the Lessee's written Plan of Development and end upon initial Commercial Operations. Construction of Project Improvements will occur during this period.  Lessee, at its sole discretion, may declare the Wind Turbines on the Premises commercially operational individually or in any grouping, consistent with the terms of Lessee's applicable power purchase, construction, and financing agreements.  At start of Commercial Operations, Lessee shall provide to State "as-built" drawings showing the exact location of all completed Project Improvements, and as changes are made to the Project Improvements these drawings shall be updated in a timely manner. In the event Lessee does not complete the improvements or any part thereof, Lessee shall restore the land to its original condition if the State determines it to be in the best interest for managing the land.

3.
Operation Period.  The Operation Period begins with the initial Commercial Operations, whether for wholesale marketing, under a power purchase agreement, in-house use or any combination thereof, and ends when delivery of commercial electricity ceases (based on the definition of Cessation herein).  In the event Lessee decides to Repower, Lessee shall provide State, at least 120 days prior to beginning new construction, written notice of Lessee's intent to Repower. At such time Lessee shall submit to State for its approval a new Plan of Development for Repowering, as required by the terms of Section 2.03.  Once this Plan of Development for Repowering is approved, pursuant to Section 2.03 below, Lessee shall move into a new construction period.

4.
Decommissioning and Reclamation Period.  This period begins with the last date of Commercial Operations and ends when Reclamation and Decommissioning is completed per the requirements of the Reclamation and Decommissioning Plans.  Lessee shall give State written notice of Lessee's intent to decommission the Project Improvements or any part thereof at least 120 days prior to decommissioning such improvements. This notice will serve to inform State of the pending commencement of Decommissioning and provide the State a milestone schedule and description of the principal demolition and reclamation activities that will take place on the Premises from commencement of demolition through completion of reclamation. Along with the notice of decommissioning, Lessee shall provide State with evidence of termination of the purchase power agreement or in-house use.  Upon completion of removal of Project Improvements and Reclamation, Lessee shall provide to State a notice that such activities are complete.

2.03
Plan of Development.  The Plan of Development is a depiction in word and illustrations of all Project Improvements and activities to be constructed and/or conducted on the Premises.  Prior to initiation of construction, each portion of the Plan of Development described in each subsection below must be approved in writing by the State, which approval shall not be unreasonably withheld. This plan shall include:

1.
The type, location, and schedule of all exploratory activities which have and will occur on the Premises, including but not limited to soil testing, surveys, wind inventory activities, and other activities.

2.
The location and specifications of all proposed Project Improvements. Wind Turbine information shall include numbers, type, size, manufacture, model, and foundation design.  This plan shall also include a detailed map identifying roads, electrical systems, transmission lines, and location of turbines.  

If development is to be phased, the plan shall specifically set forth the anticipated phases, the portions of the Premises involved with each phase, the power generation projected for each phase, the expected schedule for implementing subsequent phases along with an explanation of the factors that determine the timing of each phase.  The plan shall include an explanation of how the Project Improvements and Wind Project are designed to accommodate subsequent phases, including such matters as adequate interconnection and area transmission capacity, status of the Lessee’s rights to such capacity, and the land needed to accommodate subsequent phases.  

If a portion of the Premises are not necessary to construct the Project Improvements, but are retained as part of the Wind Project only to preserve the economic viability of the Wind Turbines, the plan shall describe such area by distance and directions away from the Wind Turbines and the Wind Data and analysis supporting the need to continue to include such area in the Wind Project.

3.
A list of all required permits, licenses, permissions, consents and approvals.

4.
A Road Management Plan identifying the proposed construction type, location, and maintenance of all roads, gates, and culverts, on or to the Premises.  The source of construction material and water will also be identified.  

5.
A Weed Management Plan that addresses weed control of all noxious weeds on the Premises.  Plan will include methods of weed control, timing, and notification procedures. 

6.
Upon request, Lessee shall provide State with copies of environmental, biological, habitat, and cultural resources (including archeological and historic) survey data.  The surveys must include the study protocol, survey locations and complete results.

7.
A Reclamation Plan detailing reclamation for all surface disturbances. Reclamation must occur within ninety (90) days of completing construction, repowering, or decommissioning of Project Improvements, and within thirty (30) days of any ground disturbing activity during the Operation Period, and must be done in accordance with the reclamation plan requirements outlined in Exhibit B, unless otherwise specified in the Reclamation Plan.  The plan should identify the type and schedule of reclamation, which shall be done at the completion of each phase of construction and/or development, so as to keep the unreclaimed area to the minimum necessary for efficient operations.  The reclamation plan shall include a soil erosion plan for all disturbed areas within the Premises, including, but not limited to roads, and wind turbine sites.  The soil erosion plan should address potential wind and water erosion concerns and shall identify erosion control features (culverts, sealants, catch basins).  The reclamation plan must include estimates of reclamation costs, which will be updated once every five (5) years. 

8.
A Decommissioning Plan shall identify how the site will be decommissioned after Cessation of Commercial Operations.  The plan will address the removal (or retention) of all Project Improvements including but not limited to Wind Turbines, above ground structures, below ground structures, fencing, gates, buildings, roads, and Wind Turbine pads.  The plans must include estimates of decommissioning costs, which estimates will be updated once every five (5) years.

SECTION 3 ‑ PAYMENT

Payments made hereunder will be applied first to interest, rent, charges and then to leasehold tax, if applicable.

3.01
Rent.  The Lessee shall pay to the State, at DNR,  MACROBUTTON  AcceptAllChangesInDoc "Region Street Address" , Region City, State, Zip, or at such other location as State may designate in writing, the required rent for the following periods: 

1.
Predevelopment Period.  The Lessee shall pay in advance an initial payment of «Predevelopment_Period_Initial_Payment» "Signing Fee" due upon mutual execution of this Agreement.  Lessee shall pay a Predevelopment Period rent of «Predevelopment_Period_Annual_Rent» annually thereafter on each anniversary of the Commencement Date during the Predevelopment Period.  Predevelopment Period rent payments will automatically discontinue on the earlier of (a)  date the Construction Period begins, or (b)  any termination of this Agreement by Lessee. If the Lessee proceeds to the Construction Period prior to expiration of a full year, Lessee shall be entitled to a credit in the amount of the overpaid annual Predevelopment Period rent towards the Installation Fee.  Lessee shall not receive any credit toward the Installation Fee for payment of the Signing Fee.  If Lessee terminates this Agreement in whole or in part as to any portion of the Premises, Lessee shall not be entitled to any refund of annual Predevelopment Period rental payments for that portion of the Premises for which Lessee terminates this Agreement.

2.
Construction Period.  During the Construction Period, the Lessee shall pay an Installation Fee equal to «Construction_Period_Installation_Fee» times the number of megawatts of projected nameplate rated capacity for each Wind Turbine to be installed on the Premises.  Fifty percent (50%) of the Installation Fee shall be paid at the beginning of construction.  The balance of the Installation Fee shall be paid six (6) months thereafter.

3.
Operation Period.

a.
Percentage Rent.  The Lessee shall pay to the State an amount based on a percentage of Gross Revenue.  The Percentage Rent is due and payable quarterly on Gross Revenues for the preceding quarter.  Said quarters are defined as January 1 to March 31, April 1 to June 30, July 1 to September 30, and October 1 to December 31.  Lessee shall pay the percentage rent by the thirty-fifth (35th) calendar day, unless such day falls on a weekend or holiday in which case it shall be due on the next work day, of the quarter following the period for which the rent was due.  Each payment shall be accompanied by a Rent Report as defined below.


The Percentage Rent as a percentage of the Gross Revenues shall be as follows:

	PERIOD
	STATE'S PERCENTAGE FOR RENT DETERMINATION

	Start of operations through year ten
	«Percentage» %

	Year 11 through year 20
	«Percentage» %

	Year 21 until Termination of Operations
	«Percentage» %


b.
Regulated Utility Based Rent.  Except under the circumstances described in Subsection 3.01.3.c below, this Subsection 3.01.3.b. shall apply in lieu of Subsection 3.01.3.a. if the Lessee meets the following criteria.
(1)
Lessee is a Regulated Utility.

(2)
Lessee intends to use the production of all power from the Project for distribution to retail or wholesale customers whose rates/tariffs are regulated by the WUTC or other state utility commission.  Temporary sales or trades of electricity that is surplus to the needs of Washington consumers to other states for seasonal needs in such other state shall not affect the applicability of the rent provision under this Subsection 3.01.3.b.


If Lessee meets the above criteria, then in lieu of paying Percentage Rent, Lessee shall pay during the Operation Period a quarterly rental amount equal to _______ mils (______-tenths of one cent) per kilowatt hour of electricity generated by the Wind Turbines on the Premises and delivered to transmission lines, such amount to be adjusted annually by the increase or decrease in the Gross Domestic Product Implicit Price Deflator index for all goods and services (“GDPIPD”) as hereinafter provided.  The base for computing the increase or decrease in the GDPIPD for purposes of this paragraph shall be the GDPIPD published in the Survey of Current Business by the United States Department of Commerce Bureau of Economic Analysis (the “Index”) for the fourth quarter 2000  (the “Beginning Index”).  The adjustment shall be effective January 1 of each year starting January 1 of the year after this Agreement is signed and shall be determined by multiplying 1.5 mils by a fraction, the numerator of which is the Index published for the third quarter of each year, starting the third quarter of the year in which this Agreement is signed, and the denominator of which is the Beginning Index.  If the Index is discontinued or revised during the Term, such other government index or the computation by which it is replaced shall be used in order to obtain substantially the same result as would be obtained if the Index had not been discontinued or revised.

c.
If notwithstanding its status as a Regulated Utility and contrary to its intended and foreseeable use of the electricity generated by the Wind Turbines on the Premises, Lessee enters into a power purchase contract with a term of at least one year specifically for the sale of electricity generated by the Wind Turbines installed on the Premises (as opposed to the sale or trade of electricity from its system in general), then State shall receive Percentage Rent pursuant to Subsection 3.01.3.a above instead of the amount provided by Subsection 3.01.3.b Similarly, it is not expected that a Regulated Utility Lessee will sell environmental benefits that may be associated with the Wind Turbines (i.e. “green tags” or other similar payments), however in the event Lessee does so, then State shall be entitled to Percentage Rent as provided under Subsection 3.01.3.a. for such revenue received.
d.
Minimum Annual Rent.  Lessee shall pay a Minimum Annual Rent of   MACROBUTTON  AcceptAllChangesInDoc "A flat fee negotiated or enter $ rate number"  per megawatt of nameplate capacity installed on the Premises, whichever is greater, due at the end of the first year of the Operation Period and on each anniversary date thereafter for the first ten (10) years of operations; Minimum Annual Rent of  MACROBUTTON  AcceptAllChangesInDoc "enter $ rate  number" per megawatt of nameplate capacity installed on the Premises, for the next ten (10) years; and Minimum Annual Rent of  MACROBUTTON  AcceptAllChangesInDoc "enter $ rate  number" per megawatt of nameplate capacity installed on the Premises thereafter.  If the total of all Percentage Rent or Regulated Utility Based Rent payments from Lessee to State in a given year is less than the Minimum Annual Rent due for that year (the difference being the “Adjustment Amount”), Lessee shall pay the Adjustment Amount to State. This Minimum Annual Rent or the Adjustment Amount shall be paid in full at the end of each year of Commercial Operations for any part of the Premises.  The Minimum Annual Rent shall not be prorated for phased projects.  The Minimum Annual Rent shall not be reduced regardless of the amount of land devoted to energy production, and regardless of whether part of the Premises, or a portion thereof are later decommissioned. 

e.
Rent Reports.  Lessee shall keep an accurate record and account of all Gross Revenues earned for the payment period in accordance with acceptable record keeping practices within the business community.  Lessee shall forward to the State itemized statements (“Rent Reports”) showing the amount actually earned for the last payment period. The Rent Reports shall be in reasonable and sufficient detail to enable State to verify the accuracy of the rental payments provided for herein. 

f.
Commingling of Energy; Proration.   In the event that electrical energy produced from Wind Turbines located on the Premises is commingled with electrical energy produced from Wind Turbines located on other lands, then Lessee shall, using such methods, calculations, procedures and/or formulae as Lessee may in good faith adopt, allocate the Gross Revenue received from such commingled electrical energy prorata based on the metered production of the Wind Turbines located on the Premises compared to the metered production of all the Wind Turbines whose electrical energy is commingled.  In the event the electrical energy produced from Wind Turbines on the Premises is sold to multiple purchasers at different prices Lessee shall allocate sales proportionately based on the metered production of each Wind Turbine located on the Premises.

4.
Repowering or Decommissioning Period.
a.
If Project Improvements should be repowered during the term of the Agreement, a new Construction Period rent and Operation Period rent will be negotiated.  If the parties cannot reach an agreement on the new rent structure within one hundred and eighty (180) days of State's receipt of a Notice of Intent to Repower, the Lessee shall decommission the Project Improvements.

b.
If Project Improvements are decommissioned, the Lessee shall pay the Minimum Annual Rent specified in Section 3.d. commencing on Cessation of Commercial Operations until completion of Decommissioning. The rent shall be due quarterly in advance on the 5th day of each period for which rent is due.  Upon completion of Decommissioning, the Agreement shall terminate as to that portion of the Premises decommissioned. If less than the entire Premises are decommissioned, Lessee shall execute a release of leasehold interest to that portion that has been decommissioned

3.02
Leasehold Tax.  If required, Lessee shall pay to State, the leasehold tax as set forth in RCW Chapter 82.29A - Leasehold Excise Tax as may be amended.  The tax shall be due and payable at the same time the rental charged herein is due and payable.  Lessee may be assessed leasehold tax directly from the Washington State Department of Revenue.

3.03
Assessments.  Lessee shall pay its pro rata share of assessments charged against Premises. State will send a written notice with a detailed explanation of any assessments pertaining to Premises to Lessee.  Lessee shall pay assessment within thirty (30) days of receipt of written notice from State.  

3.04
No Counterclaim, Setoff, or Abatement of Rent.  Rent and all other sums payable by Lessee hereunder shall be paid without the requirement of prior notice or demand by State, and shall not be subject to any counterclaim, setoff, deduction or defense and without abatement.  The obligations and liabilities of Lessee hereunder shall in no way be released, discharged or otherwise affected, except as expressly provided in Section 14.06 (Condemnation).

3.05
Interest Charged for Past-Due Rent and Other Sums Owed.  Lessee shall pay interest at the rate of one percent (1%) per month (or at such higher rate as may be authorized by statute after the Commencement Date hereof), until paid, on rent or other sums owing under the terms of this Agreement commencing the date such rent or other sum is due and payable.  In the event State pays any sum or incurs any expense which Lessee is obligated to satisfy or pay under this Agreement, or which is made on behalf of Lessee, State shall be entitled to receive reimbursement thereof from Lessee upon demand, together with interest thereon from the date of expenditure at the rate stated above.

3.06
Late Charge for Failure to Pay.  In the event the Lessee fails to make any payment of rent due hereunder within thirty (30) days after the date due, the State shall be entitled to collect from the Lessee a late charge equal to six percent (6%) of the amount of the delinquent payment. Any failure to pay rent or any amount specified in this Section 3, or any other amount to be paid by the Lessee under terms of this Agreement in accordance with Section 13.01, shall be a material default hereunder by the Lessee and such default shall entitle the State to pursue all remedies specified in this Agreement, including the right to terminate this Agreement, though failure to exercise such right shall not be construed as a waiver of the right and thereafter pursue any remedies available at law or equity, including those contained in Chapter 59.12 RCW.

3.07
Records.  The Lessee shall prepare, maintain, and keep records in accordance with acceptable record keeping practices.  A clear, complete, detailed record and accounting of business affecting payment due the State, Project Improvements, electric production and delivery to the Purchaser, shall be maintained at a location in Washington, for a period of at least four (4) years following payment of rent.  Further, the Lessee shall prepare, maintain, and keep records of Wind Data, as defined above, and management practices conducted by the Lessee on the Premises, including, but not limited to, the use of pesticides, for the term of this Agreement or as required by law or any permit.

3.08
Right to Examine Books and Records.  The acceptance by the State of any payment under Section 3 herein shall be without prejudice to the State's right to examine the Lessee's books and records to verify the amount of electric production from Project Improvements and delivery to the Purchaser and/or proceeds received by the Lessee from use of the Premises.  The Lessee shall authorize and permit the State or its agents to examine any and all books, records and files of all kinds, including any power purchase agreements, for the use of the State for the purpose of determining and enforcing compliance with the provisions of this Agreement.  Lessee shall make such books and records available for review at Lessee’s offices within the state of Washington, or if Lessee no longer maintains an office within this state, Lessee shall make such books and records available at the DNR region office in  MACROBUTTON  AcceptAllChangesInDoc "Region City" .

State will hold the financial and sales information obtained from the records of Lessee in confidence, except that:  (1) Landlord may submit such reports and information in confidence to any of State’s accountants, legal counsel and professional advisors; (2) such reports and information may be disclosed or submitted as may be required in connection with any litigation, arbitration or other proceeding between the parties; and/or (3) such information may be disclosed or submitted as may be legally required by any governmental or court order or law or regulation including a request under Washington public records disclosure laws.

3.09 Bond  If Lessee is not a Regulated Utility selling electricity to third party retail or wholesale customers, within thirty (30) days prior to the commencement of the Operation Period,  State may require a good and sufficient corporate surety bond, savings account assignment, letter of credit, corporate guarantee or other security ("Bond") satisfactory to State in the amount of the annual rent due or projected to be due during the Operation Period for the rent period, which bond shall secure the full performance by Lessee of its rent obligations for the following year.  The Bond shall be in form and issued by a surety company or bank reasonably acceptable to State.    

Where the rent is paid in less than annual installments, the Bond shall still cover an amount of minimum annual rent that would be due during an entire year.  A new or modified Bond shall be delivered to State not less than thirty (30) days following the effective date of any increase in the amount of rent.  Upon any default by Lessee of its obligations hereunder, any or all of the Bond may be appropriated by State to offset the liability of Lessee to State, but such Bond and State's appropriation thereof shall in no way limit the liability or obligations of Lessee or the rights or remedies of State.  Lessee's failure to have a bond in force as provided herein during the term of this Agreement in the full amount required shall constitute a material breach of this Agreement.

3.010 Audit.  At its option, the State or its agents may conduct, at any reasonable time but to occur no more than once per year, upon forty-eight (48) hours' notice, an audit of the Lessee's business records relating to Project Improvements and Wind Project Gross Revenues.  If the audit shows a deviation of more than three (3%) percent from the rental payments made to the State, the Lessee shall pay the difference and pay for the cost of the audit.  If an audit discloses additional liability to the State, the Lessee shall immediately pay all amounts due plus interest from the date such payment was originally due and payable, but in no case later than thirty (30) days after notice of the additional liability.

State will hold the financial and sales information obtained from the records of Lessee in confidence, except that:  (1) Lessee may submit such reports and information in confidence to any of State’s accountants, legal counsel and professional advisors; (2) such reports and information may be disclosed or submitted as may be required in connection with any litigation, arbitration or other proceeding between the parties; and/or (3) such information may be disclosed or submitted as may be legally required by any governmental or court order or law or regulation including a request under Washington public records disclosure laws.
3.11
Total Annual Compensation Equalization (Most Favored Nation Clause).   When constructed by Lessee, the Project Improvements will be part of an integrated Wind Project.  Subject to the terms of this Section, the parties acknowledge and agree it is their intention that State shall be entitled to receive no less total annual compensation for Lessee’s installation, construction and operation of each Wind Turbine on the Premises than the total annual per Wind Turbine compensation payable by Lessee to any other landowner (“Other Owner”) on whose property any Wind Turbines included in the Wind Project are installed, constructed and operated. Therefore, Lessee and State agree that if the total annual compensation per Wind Turbine of any Other Owner exceeds the comparable amounts per Wind Turbine that State is otherwise entitled to receive under this lease Agreement, as calculated below, Lessee shall pay any such per Wind Turbine annual compensation deficiency to State for each Wind Turbines installed and operating on the Premises pursuant to this Agreement. Any such payment shall be due within sixty (60) days after State notifies Lessee of such deficiency.  Such notice shall include the basis for the deficiency determination and supporting data and calculations.  Lessee may pay the claimed deficiency under protest and reserve the right to challenge State’s determination of the deficiency.

For purposes of this Section, the Other Owner’s total annual compensation per Wind Turbine shall mean the highest total amount of all compensation from any source whatsoever, based on any rent, compensation formula or methodology provided for in the Other Owner’s agreement with Lessee, that is payable by Lessee during a calendar year under the terms of Lessee’s agreement with the Other Owner, divided by the total number of Wind Turbines installed and operating on that Other Owner’s property covered by such agreement.  In the event Lessee has installed and is operating Wind Turbines and part of the Wind Project on the land of multiple Other Owners, the highest total annual compensation per Wind Turbine calculated using the forgoing methodology shall be used for the purposes of determining whether a compensation deficiency exists.  On request by State, Lessee agrees to provide State with accounting records verifying the total annual compensation per Wind Turbine paid to any and all Other Owners.

SECTION 4 ‑ RESERVATIONS

4.01
Compliance.  The State shall have access to the Premises at all reasonable times to determine and secure compliance with this Agreement.  Failure to inspect or enforce compliance shall not be construed as a waiver of the State's right to declare a breach, nor relieve Lessee of any liability to the State for any breach of the terms, conditions, or requirements of this Agreement.

4.02
Compatible Uses.  State reserves for itself, its successors and assigns, the right at all times for any purpose to cross and re-cross the Premises at any place or grade, to grant easements/licenses over or leases to the Premises, to sell, lease, or otherwise dispose of minerals, coal, oil, timber, gas, or other valuable materials from the Premises insofar as the State’s activities on the Premises and any grant of rights the State makes to any person or entity, shall not, currently or prospectively, unreasonably interfere with the construction, installation, maintenance, operation or removal of Lessee’s Project Improvements located on the Premises; access over the Premises to such Project Improvements; or the undertaking of any other activities permitted hereunder.  

To this end, State shall not lease the Premises and/or grant easements/licenses over the Premises that in any way would unreasonably interfere with the wind speed or wind direction over the Premises, by placing Wind Turbines, planting trees or constructing buildings or other structures, or by engaging in any other activity on the Premises that might cause a decrease in the output or efficiency of the Project Improvements.  The area of the land to remain unobstructed, except as otherwise provided by the terms of this Agreement, shall consist horizontally of all of the Premises described above or hereafter modified, and vertically through all space located above the surface of the Premises.  However, the State reserves the right to erect buildings on the Premises, except that State shall first consult with Lessee as to the location of such buildings and the State shall not erect any building on the Premises that, in Lessee’s reasonable judgment, might unreasonably interfere with wind speed or wind direction over the portion of the Premises on which Wind Turbines are or may be located or cause a decrease in the output or efficiency of such Wind Turbines, or unreasonably interfere with Lessee’s access roads or Transmission Facilities on the Premises.  Such reserved rights shall be exercised in a manner that does not unreasonably interfere with Lessee's operation.  The Lessee's Plan of Development and placement of improvements must be such that access to the State's adjacent ownership, if any, will not be impaired.

SECTION 5 ‑ SPECIAL RESTRICTONS

5.01
Permits and Conformance with Laws.

1.
Lessee shall obtain all building permits and other required permits, licenses, permissions, consents, and approvals from governmental agencies or third parties in connection with this Agreement and Lessee's permitted use including construction of any improvements, changes, alterations, additions, repairs, maintenance to or replacement of the Premises, or for the conduct of any business upon the Premises at the sole cost and expense of Lessee.  Copies of such permits, licenses, permissions, consents, and approvals shall be supplied to State on request.

2.
Lessee shall conform to all applicable laws, regulations, permits, orders, or requirements of any public authority affecting the Premises and the use thereof, and shall correct at the Lessee's own cost and expense any failure of compliance created through the Lessee's fault or by reason of the Lessee's use.  In no event shall Lessee undertake or suffer any activity to be conducted upon the Premises which constitutes a nuisance or which is a threat to the health or welfare of the general public.  To the extent relevant to the Premises, Lessee shall also comply with the terms of any existing or future agreement entered into by the State to comply with the Endangered Species Act.

3.
Lessee shall cause all work on the Premises and all business conducted thereon during the term to be performed in accordance with all applicable laws and all directions and regulations of all governmental agencies and the representatives of such agencies having jurisdiction.

5.02
Other Restrictions on Use.

1.
Lessee shall cut no State timber or remove State-owned valuable material, without prior written consent of the State.  Prior to State's authorization for the cutting of timber, or removal of valuable material, the Lessee must pay to the State the fair market value of the timber or valuable material, as determined by the State.

2.
Lessee shall take all reasonable precautions to protect the land and improvements on the Premises from fire, make every reasonable effort to report and suppress such fires as may affect the Premises, and shall be subject to applicable fire laws affecting the Premises.

3.
Lessee shall prevent accumulation of debris or refuse on the Premises. Lessee shall remove from the Premises any wind turbine, which ceases to be in Commercial Operations for a continuous period of twelve (12) months. Lessee shall prevent accumulation of equipment parts or "bone yards" on the Premises.

4.
This Agreement does not convey rights to media uses, communication sites, or any use on the Premises other than those expressly stated in this Agreement. 

5.03
Power Line Installation Specifications.  The Lessee shall so place, protect, or bury the transmission and utility lines ("Line") as to allow the reasonable unobstructed movement of any equipment or materials across the surface of the Premises.  If the Line is buried, Lessee shall install a buried Line at such depth as to not interfere with the normal and usual use of the land.  The Line shall be buried at a minimum depth of forty-eight (48) inches below the surface of said Premises. For installation within roadway, the Line shall be buried at a minimum depth of forty-eight (48) inches below the road surface or forty-eight (48) inches below bottom of ditch, whichever applies.  The State reserves the right to inspect the "open trench" during construction to ensure compliance with the installation specifications.

Should Lessee not place, or bury the Line according to the specifications, Lessee shall be responsible for and hold the State harmless from any and all damage to the Line other than losses resulting from the State’s sole or concurrent negligence.  Further, Lessee agrees that it shall indemnify and hold harmless the State against all claims or liabilities resulting directly or indirectly from Lessee's failure to properly place or bury said Line as per the specifications contained in this document other than losses resulting from the State’s sole or concurrent negligence.

The Lessee shall mark the location of the buried Line with painted metal posts and signs placed at the approximate beginning and termination points of the Premises.  Said signs shall identify the installation as a buried power line and shall designate ownership of the installation.

5.04
Damage and Protection from Damage.  Lessee, when using the rights granted herein, shall repair or cause to be repaired, at its sole cost and expense, all damage to improvements, other than Lessee owned improvements, on the Premises caused by Lessee, which is in excess of that which it would cause through normal and prudent use of such rights.

Lessee shall take all reasonable precautions to protect State-owned crops and trees.

Any damage to trees and/or reproduction deemed by the State to be excessive or unnecessary shall be paid for by the Lessee at triple the appraised value as determined by the State.  The Lessee may have the right to remove such trees upon payment, therefore, if such removal is authorized in writing by the State.

Lessee must come to agreement with any existing lessees about the timing of removal of any fences or gates on Premises.  Repair or replacement of fences or gates damaged by Lessee shall be at Lessee's sole cost and expense. 
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5.05
Habitat Conservation Plan.  The Premises is located within an area that is subject to State’s Habitat Conservation Plan adopted in connection with Incidental Take Permit No. PRT-812521 (ITP) as supplemented by Permit No. 1168 (Collectively “ITP”).  As long as the Habitat Conservation Plan remains in effect, Lessee and all persons acting under Lessee shall comply with the terms and conditions set forth in Exhibit C while operating on the Premises.  State shall have the right to modify these terms and conditions from time to time to comply with the Habitat Conservation Plan, the ITP, the Endangered Species Act, the implementing regulations, and amendments thereto, or the requirements of the federal agencies administering these laws.

SECTION 6 ‑ UTILITIES, TAXES, LIENS

6.01
Utilities and Maintenance.  During the term of this Agreement, Lessee shall pay all expenses incurred by Lessee in the use, enjoyment, and operation of the Premises, including, but not limited to, utility charges and all costs of maintaining, and repairing the Premises and all improvements thereon whether now existing or hereafter installed by the Lessee. Lessee shall indemnify and hold the State harmless against and from any loss, liability, or expense resulting from any failure of Lessee to pay all such charges when due.

6.02
Taxes and Assessments.
1.
Lessee shall pay during the term of this Agreement all taxes and other governmental charges of any kind applicable or attributable to the installation of the Project Improvements on the Premises, Lessee's leasehold interest therein, and Lessee's use and enjoyment thereof.

2. Lessee shall pay its prorated share of all assessments that are legally required to be paid now or may be charged during the lease term to the Premises or Lessee owned improvements thereon.  Lessee shall not cause or suffer the imposition of any assessment upon the Premises without the prior written consent of State.  In the event any new assessment is proposed which affects the Premises, Lessee shall immediately notify State of such proposal after Lessee has knowledge or receives notice thereof.  Any assessment upon the Premises shall be made in compliance with all applicable statutes, including, but not limited to, Chapter 79.44 RCW.  

6.03
Lessee Liens.  Lessee shall not suffer or permit any lien to be filed against the State's interest in the Premises, or improvements thereon by reason of work, labor, or services performed thereon or materials supplied to, by or through the Lessee.  If any such lien is filed, Lessee shall cause the same to be discharged of record within thirty (30) days after the date of filing or creation of such lien.  Provided, however, that Lessee may, in good faith and at Lessee’s own expense, contest the validity of any such asserted lien, claim, or demand, provided Lessee has furnished the bond pursuant to Washington Mechanics Lien Laws or provided an indemnity reasonably satisfactory to the State.  Lessee shall have no obligation to post a bond or provide an indemnity until and unless the lienor commences an action to foreclose upon the subject mechanic’s lien.  Lessee shall indemnify the State for any costs, damages or expenses (including attorneys' fees and courts' costs) incurred as a result of such liens or in obtaining their discharge whether such costs, damages or expenses were incurred prior or subsequent to termination or cancellation of this Agreement.

SECTION 7 – LESSEES' INDEMNITY; INSURANCE REQUIREMENTS
7.01
Indemnity.  From and after the Commencement Date of this Agreement, the Lessee shall indemnify, defend (with counsel acceptable to State) and hold harmless State, its employees, officers, and agents from any and all liability, damages (including, but not limited to, personal injury and damages to land and other natural resources), expenses, causes of action, suits, claims, costs, fees (including, but not limited to, attorneys' fees), penalties or judgments, of any nature whatsoever, arising out of the use, occupation, or control of the Premises by Lessee, Lessee's sublessees, invitees, agents, employees, licensees, or permittees except as may arise solely out of the willful or negligent act of State or State's elected officials, employees, or agents. To the extent that RCW 4.24.115 applies, Lessee shall not be required to indemnify, defend, and hold State harmless from State's sole or concurrent negligence.  This section shall not in any way limit Lessee's liability under Section 8.02 (Hazardous, Toxic, or Harmful Substances).

7.02
Insurance Requirements.  

1.
Evidence of Insurance.  Lessee must furnish evidence of insurance in the form of a Certificate of Insurance satisfactory to the State, executed by a duly authorized representative of each insurer showing compliance with the insurance requirements set forth below.  The Certificate of Insurance must reference the Department of Natural Resources and Agreement number.  Before implementing this Agreement, Lessee must provide proof of coverage.

2.
Cancellation.  The Certificate(s) of Insurance must provide forty-five (45) days written notice to State before the cancellation, non-renewal, or material change of any insurance coverage included therein.  Notices must be sent to State's  MACROBUTTON  AcceptAllChangesInDoc "Enter Region"  Region office via certified mail.

3.
Additional Requirements.
a.
All policies must name State of Washington, DNR, as an additional insured;


b.
All insurance policy(ies) must include Other Insurance provisions that state Lessee’s policy provides primary insurance coverage;


c.
All insurance policies must provide liability coverage on an occurrence basis unless otherwise specified in this Agreement; and


d.
Policies must be issued by an insurer admitted and licensed by the Insurance Commissioner to do business in the State of Washington.  Excess or "surplus lines" carriers must be approved in advance by the Risk Manager (or other authorized representative) for State.  All insurers must have a Best's rating of B plus (B+) or better.


e.
Lessee waives all rights against State for recovery of damages to the extent these damages are covered by general liability or umbrella insurance maintained pursuant to this contract.  All insurance policies must expressly waive any right of subrogation by the insurance company against the State and the State’s officials, employees, and agents.

4.
Minimum Coverage Requirements.  The Minimum Coverage Requirements set forth the minimum limits of insurance the Lessee must purchase to secure a contract with State. These limits may not be sufficient to cover all liability losses and related claim settlement expenses.  Purchase of these minimum limits of coverage does not relieve the Lessee from liability for losses and settlement expenses greater than these amounts. 

During the term of this Agreement, Lessee must purchase and maintain, and shall require all independent contractors to maintain while performing work on the Premises, the minimum insurance coverages and limits specified below, which may be increased by State at its sole discretion:

a.
Commercial General Liability (CGL) Insurance.  Lessee must purchase and maintain CGL on an Insurance Services Office (ISO) form CG 00 01 or equivalent form, covering liability arising from Premises, operations, independent contractors, personal injury, and liability assumed under an insured contract.  Such insurance must be provided on an occurrence basis.  Insurance must include liability coverage with limits not less than those specified below:


Description







General Aggregate Limit



$2,000,000


Each Occurrence Limit



$1,000,000

b.
Physical Property Damage Insurance.  Physical damage insurance covering all real and personal property, other than the personal property of subtenants, located on or in, or constituting a part of, the Premises (including but not limited to the authorized improvements) in an amount equal to at least one hundred percent (100%) of replacement value of all such property. Such insurance shall afford coverage for damages resulting from (i) fire, (ii) perils covered by extended coverage insurance as embraced in the Standard Bureau form used in the State of Washington, (iv) earthquake or the shifting or moving of the earth, and (v) flood damage if the Premises is located within a flood plain. Policies for earthquakes and flood may have sublimits in accordance with industry standards.

c.
Business Auto Policy (BAP) Insurance (required for all contracts).  The Lessee must purchase and maintain a BAP on an Insurance Services Office (ISO) form CA 00 01 or equivalent form.  The Description of Covered Autos must include one or more of the following:


"Any Auto" (Symbol 1), "Hired Autos Only" (Symbol 8), "Non-Owned Autos" (Symbol 9).


Such insurance must be provided on an occurrence basis.  The BAP insurance must include liability and physical damage coverage with limits not less than those specified below.  The Lessee is responsible for any deductible.


Description





Each Accident


Bodily Injury and Property Damage


$1,000,000

d. Worker's Compensation and Employer's Liability Insurance.  The Lessee must purchase and maintain insurance covering obligations imposed by Federal and State statutes having jurisdiction of its employees in the performance of work, including Employer's Liability Insurance.  Evidence of "Qualified Self-Insurance Status" will suffice to meet the requirements of this section.

Each Employee
Policy Limit

Description
By Accident
By Disease

By Disease

Bodily Injury
$1,000,000
$1,000,000

$1,000,000

e.
Builder's Risk Insurance.

(1)
During the period construction is in progress and until completion of Project Improvements and acceptance by State, Lessee shall buy and maintain in force builder’s risk insurance on the entire work.  Such insurance shall be written on a completed value form and in any amount equal to the value of the completed building, subject to subsequent modifications to that sum.  The insurance shall be written on a replacement cost basis.  This insurance shall name as a loss payee, the Department of Natural Resources, Lessee and all subcontractors and sub-subcontractors in the work as their interests may appear.

(2)
Insurance required in paragraph (1) shall be written to cover all risks of physical loss except those specifically excluded in the policy, including loss or damage caused by collapse.

(3)
Insurance required in paragraph (1) shall cover the entire work at the site, including reasonable compensation for architect’s services and expenses made necessary by an insured loss.  Insured property shall include portions of the work located away from the site but intended for use at the site, and shall also cover portions of the work in transit.

(4)
The policy shall include as insured Premises scaffolding, false work, and temporary buildings located at the site.  The policy shall cover the cost of removing debris, including demolition as made legally necessary by the operation of any law, ordinance, or regulation.

(5)
Any deductible applicable to the insurance bought in compliance with paragraph (1) shall be identified in the contract documents and the responsibility for paying the part of any loss not covered because of application of deductible(s) shall be the responsibility of the Lessee. If any part of any loss is not covered because of the application of a deductible amount not identified in the contract documents, such loss will be paid by Lessee. 

7.03
Proceeds of Insurance.  In the event of fire or casualty damage to any or all of the improvements, any insurance proceeds derived therefrom in case of loss shall be held in trust and be immediately available to and used as soon as reasonably possible by Lessee for rebuilding, repairing or otherwise reinstating the same improvements so destroyed or damaged or such modified plan as shall be previously approved in writing by State.

SECTION 8 ‑ WEEDS, HARMFUL SUBSTANCES

8.01
Weed Control.  Lessee shall control all weeds within 100 feet of any area disturbed by the Wind Project.  Lessee shall be responsible for, or shall immediately reimburse State for, any weed control cost incurred, as a result of Lessee's failure to control weeds on said Premises.  If other entities are authorized to use the Premises, the Lessee and other authorized users may coordinate their efforts to control weeds on the Premises.  

Lessee shall prevent noxious weed infestations by applying management practices which discourage their establishment or spread.  The Lessee shall detect and control the invasion of new noxious weeds.  Noxious weeds will be controlled using appropriate mechanical, biological and chemical treatments that meet the requirements of Washington State and Federal law.

8.02
Hazardous, Toxic, or Harmful Substances.

1.
Deleterious Material.  Lessee shall not make, or suffer to be made, any filling in of the Premises or any deposit of rock, earth, ballast, refuse, garbage, waste matter, chemical, biological or other wastes, hydrocarbons, any other pollutants, or other matter within or upon the Premises, except as approved in writing by the State, or unless permitted by Subsection 2.01 (Permitted Use).  If the Lessee fails to remove all nonapproved fill material, refuse, garbage, wastes or any other of the above materials from the Premises, the Lessee agrees that the State may, but is not obligated to, remove such materials and charge the Lessee for the cost of removal and disposal.

2.
Hazardous, Toxic, or Harmful Substances.
a.
Lessee shall not keep on or about the Premises, any substances now or hereinafter designated as or containing components now or hereinafter designated as hazardous, toxic, dangerous, or harmful, and/or which are subject to regulation as hazardous, toxic, dangerous, or harmful by any federal, state or local law, regulation, statute or ordinance (hereinafter collectively referred to as "Hazardous Substances") unless such are necessary to carry out Lessee's permitted use under Subsection 2.01 (Permitted Use) and unless Lessee fully complies with all federal, state and local laws, regulations, statutes, and ordinances, now in existence or as subsequently enacted or amended.  Lessee shall:

(1)
Immediately notify the State of (i) all spills or releases of any Hazardous Substance affecting the Premises, (ii) all failures to comply with any federal, state, or local law, regulation or ordinance, as now enacted or as subsequently enacted or amended, (iii) all inspections of the Premises by, or any correspondence, orders, citations, or notifications from any regulatory entity concerning Hazardous Substances affecting the Premises, (iv) all regulatory orders or fines or all response or interim cleanup actions taken by or proposed to be taken by any government entity or private party concerning the Premises; and

(2)
On request, provide copies to the State of any and all correspondence, pleadings, and/or reports received by or required of Lessee or issued or written by Lessee or on Lessee's behalf with respect to the use, presence, transportation or generation of Hazardous Substances related to the Premises.

b.
Lessee shall be fully and completely liable to the State, and shall indemnify, defend, and save harmless State and its agencies, employees, officers, and agents with respect to any and all damages, costs, fees (including attorneys' fees and costs), penalties (civil and criminal), and cleanup costs assessed against or imposed as a result of Lessee's use, disposal, transportation, generation and/or sale of Hazardous Substances or that of Lessee's employees, agents, assigns, sublessees, contractors, subcontractors, licensees or invitees, and for any breach of this subsection.

SECTION 9 – ASSIGNMENTS

9.01 Assignment.  Lessee shall not hypothecate, mortgage, assign, sublease, transfer, or otherwise alienate this Agreement ("Assignment"), or any interest therein, without the prior written consent of State, which consent shall not be unreasonably withheld.  In granting any such consent under this Clause State shall be entitled to consider, among other items, the proposed assignee's, sublessee's or transferee's financial condition, business reputation, business, and such other factors as may reasonably bear upon the suitability of the assignee, sublessee, or transferee as lessee of the Premises.  If Lessee is a corporation, partnership, or other association, (1) the transfer of more than fifty percent (50%) of the ownership interest in such entity, or (2) the sale of all or substantially all of the assets of Lessee shall be deemed to constitute an "assignment" of this Agreement which requires consent of State.  The consent of State to any one assignment shall not constitute a waiver of State's right to consent to subsequent assignments.  Once the State consents to an assignment, the assignor shall remain liable only for those obligations arising under the Agreement prior to the date of State’s written consent.  The acceptance by State of the payment of rent following an assignment shall not constitute consent to any assignment and State's consent shall be evidenced only in writing. The State may require reimbursement for any additional administrative costs resulting from the assignment.

9.02 Name Change.  If during the term of this Agreement Lessee changes its name, Lessee shall provide State with documentation legally supporting the name change within sixty (60) days of the effective date of the change.  Lessee may contact State’s  MACROBUTTON  AcceptAllChangesInDoc "Region Name"  Region office in  MACROBUTTON  AcceptAllChangesInDoc "Region City"  for a list of acceptable documentation.

SECTION 10 ‑ IMPROVEMENTS

10.01
Authorized Improvements.  No improvement shall be placed on the Premises without prior written approval by State of a Plan of Development, except that Lessee may install Wind Measurement Equipment on the Premises at any time after the Commencement Date of this Agreement.

10.02
Ownership of Improvements. During the term of this Agreement, the Project Improvements, including without limitation all additions, alterations and improvements thereto or replacements thereof and all appurtenant Lessee fixtures, machinery and equipment installed therein, shall be the property of Lessee and Lessee shall have the right to remove them from the Premises at any time.  At early termination, or expiration of this Agreement, all existing improvements and all additions, alterations and improvements thereto or replacements thereof and all appurtenant Lessee fixtures, machinery and equipment installed therein shall be removed at the Lessee's sole expense.
10.03
Financial Assurance.  Prior to commencing construction of Project Improvements, State may request Lessee to provide to State a surety bond, saving account assignment, corporate guarantee, or letter of credit (Surety) acceptable to State in an amount sufficient to assure completion of all decommissioning and reclamation per the Decommissioning Plan and Reclamation Plan. The amount of the Surety will be based on the costs of full execution of these plans, and may be adjusted once every five (5) years to ensure adequate funding is available to complete the activities covered by the plans.  The Surety will be deposited with State to remain in effect until the appropriate phase of decommissioning, or reclamation is complete and all associated costs have been paid in full, free from all liens and claims of contractors, subcontractors, mechanics, laborers, and materialmen.  Notwithstanding any of the foregoing provisions, if the owner of the Project is a Regulated Utility no bond or other undertaking in favor of State for the decommissioning and reclamation costs of Project Improvements shall be required, any existing bonds or other undertakings for said decommissioning and reclamation costs shall be released, and the removal and restoration obligations hereunder shall be a general obligation of the Regulated Utility to State.

10.04
Third Party Claims.  Lessee shall indemnify, defend and hold harmless State and the Premises from and against all claims and liabilities arising by virtue of or relating to construction of the authorized improvements or repairs made at any time to the authorized improvements (including repairs).  Lessee shall regularly and timely pay any and all amounts properly payable to third parties with respect to such work and will maintain its books and records as provided in Section 3.08, with respect to all aspects of such work and materials therefore, and will make them available for inspection by State or its representatives as requested.

10.05
Permits; Compliance with Codes.  Lessee shall cause all work on the Premises during the term to be performed in accordance with all applicable laws and all directions and regulations of all governmental agencies and the representatives of such agencies having jurisdiction.  Lessee is responsible, at Lessee's sole cost and expense, to cause the authorized improvements and the Premises to comply with all applicable governmental laws, statutes, rules, regulations and/or ordinances that apply to the Premises during the Agreement term, whether now in effect, or hereinafter adopted or enacted. 

10.06
State's Repairs.  State shall not be required or obligated to make any changes, alterations, additions, improvements, or repairs in, on, or about the Premises, or any part thereof.

10.07
Lessee's Repairs, Alteration, and Maintenance.  Lessee shall, at its sole cost and expense, keep and maintain the Premises and all improvements thereon and all facilities appurtenant thereto (regardless of ownership) in good order and repair and safe condition for the safe conduct of any activities or enterprises conducted on the Premises pursuant to this Agreement, and keep and maintain the whole of the Premises, including all improvements in a clean, sanitary and attractive condition.  Inoperative wind turbines must be repaired or removed within twelve (12) months of date of cease of operations.  Unused Project Improvements and equipment must be removed from site within three (3) months of last date of use.  

SECTION 11 ‑ ROADS

11.01
Access Across Premises.  Lessee is authorized, subject to the approved Plan of Development and surface rights previously granted, to use existing roads on the Premises as needed to enjoy the permitted uses.  Lessee may, subject to an approved Plan of Development, construct additional roads.
11.02 Access to Premises and Rights of Way

1.
Access.  Access to _________(sections or portions of sections) is via _________

(example:  county road).
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1.
No Access.  State has no legal access to the Premises.  Lessee is solely responsible for obtaining legal access to Premises.  Such access must contain a provision that entitles State to use the access as a licensee to the extent necessary to administer this Agreement.

2.
Right of Way.  If requested by the State, the Lessee agrees to use its best efforts to acquire for the State a permanent nonexclusive easement for management access for State and its agents to Premises (in sections _________) on forms provided by the State, prior to initiation of construction, as part of the Plan of Development.

11.03
Road Repair.  Lessee shall repair or cause to be repaired at its sole cost and expense that damage to said road(s) occasioned by it which is in excess of that which it would cause through normal and prudent usage of said road(s).  Within fifteen (15) days of the damage, Lessee shall meet with State and provide a plan of operation for the repairs.

11.04
Road Maintenance.  Road maintenance is defined as work normally necessary to preserve and keep the roads in their present condition or as hereafter improved.  At a minimum, roads shall be maintained to meet forest practice standards set forth in WAC 222-24-050 as now written or hereafter amended.  Unless contrary to the terms of an express easement authorizing access, the cost of performance of road maintenance and resurfacing shall be allocated on the basis of respective uses of said road.  During periods when a road, or portions thereof, is used solely by Lessee, Lessee shall solely maintain that portion of said road to the standards set forth above; provided State reserves the right to make reasonable allocations concerning priority of use and maintenance of said roads by it and others.  Where there is joint use of a road, or portion thereof, Lessee shall perform or cause to be performed, or contribute or cause to be contributed, that share of maintenance and resurfacing occasioned by such use as hereinafter provided.  

During periods when more than one party is using the same road or any portion thereof, the parties hereto shall meet and establish necessary maintenance provisions. Such provisions shall include, but shall not be limited to:

1.
The appointment of a maintainer, which may be one of the parties hereto or any third party, who will perform or cause to be performed at a reasonable and agreed upon rate the maintenance and resurfacing of the road or the portion thereof being used; and

2.
A method of payment by which each party using said road or a portion thereof, shall pay its pro rata share of the cost incurred by said by said maintainer in maintaining or resurfacing said road or portion thereof.

11.05
Improvements.  Lessee shall construct no improvements to roads where access has been provided by State without the prior written consent of State, which shall not be unreasonably withheld.  Unless State agrees to share in the cost of the improvement in writing, the improvements shall be at the sole cost of the improver.

11.06
Insurance.  The provisions under Section 7 – Lessees' Indemnity; Insurance Requirements shall apply to Lessee's use of roads authorized herein.

SECTION 12 ‑ LEASEHOLD MORTGAGES

12.01
Definitions.

1.
The term "Institutional Investor" as used in this Section 12 shall refer to any reputable and solvent (a) savings bank, (b) savings and loan association, (c) commercial bank, (d) trust company, (e) credit union, (f) insurance company, (g) college, (h) university, (i) real estate investment trust or (j) pension fund.  The term "Institutional Investor" shall also include other reputable and solvent lenders of substance which perform functions similar to any of the foregoing, and which have assets in excess of Fifty Million Dollars ($50,000,000) at the time the Leasehold Mortgage loan is made.

2.
The term "Leasehold Mortgage" as used in this Section 12 shall include a mortgage, a deed of trust, a deed to secure debt, or other security instrument by which Lessee's leasehold estate is mortgaged, conveyed, assigned, or otherwise transferred, to secure a debt or other obligation which is held by an Institutional Investor.

3.
The term "Leasehold Mortgagee" as used in this Section 12 shall refer to the Institutional Investor which is the holder of a Leasehold Mortgage in respect to which the notice provided for by Section 12.03 below, has been given and received and as to which the provisions of this Section 12 are applicable.

12.02
Leasehold Mortgage Authorized.  State consents to Lessee receiving a Purchase Money Leasehold Mortgage upon a sale and assignment of the leasehold estate created by this Agreement, subject to compliance by Lessee with this Section 12, if Lessee has obtained the prior written consent by State to the sale and assignment of the leasehold estate pursuant to the provisions of Section 9.  State consents to Lessee mortgaging or otherwise encumbering Lessee's leasehold estate to an Institutional Investor (as hereinafter defined) under one or more Leasehold Mortgages, subject to compliance by Lessee with this Section 12.  This Agreement may be assigned as security for such Purchase Money Leasehold Mortgage(s) or Institutional Investor Mortgage(s).  Except as specifically authorized in this Section 12 with respect to Purchase Money Leasehold Mortgage(s) and Institutional Investor Mortgage(s), Lessee shall not have the right to assign, hypothecate, mortgage or otherwise pledge the leasehold estate created hereby without State's express prior written consent, which consent shall not be unreasonably withheld, as provided in Section 9.

12.03
Notice to State.  

1.
a.
If upon sale and assignment of the leasehold estate, Lessee shall, on one or more occasions, take back a Purchase Money Leasehold Mortgage for a term not beyond the Termination Date, Lessee shall provide State notice of such Purchase Money Leasehold Mortgage together with a true copy thereof.  Any Purchase Money Leasehold Mortgage shall contain a statement which disclaims any interest or lien against State's fee interest in the Premises and which provides that State shall have no liability whatsoever in connection with said Mortgage or the instruments and obligations secured thereby.

b.
Upon receipt of such notice, State shall promptly acknowledge by an instrument in recordable form that State consents to such Purchase Money Leasehold Mortgage for so long as Lessee holds such instrument, or shall promptly notify Lessee that State does not consent to such Mortgage as not conforming to the requirements of Section 12.03.1.a above, and shall specify the specific basis of such nonconformity.

2.
a.
If Lessee shall mortgage Lessee's leasehold estate to an Institutional Investor for a term not beyond the Termination Date, and if the holder of such Leasehold Mortgage shall provide State with notice of such Leasehold Mortgage together with a true copy of such Leasehold Mortgage and the name and address of the Mortgagee, State and Lessee agree that, following receipt of such notice by State, the provisions of this Section 12 shall apply in respect to each such Leasehold Mortgage held by an Institutional Investor. In addition to the foregoing requirements, an Institutional Investor Leasehold Mortgage shall contain a statement which disclaims any interest or lien against State's fee interest in the Premises and which provides that State shall have no liability whatsoever in connection with said Mortgage or the instruments and obligations secured thereby.

b.
In the event of any assignment of a Leasehold Mortgage or in the event of a change of address of a Leasehold Mortgagee or of an assignee of such Leasehold Mortgage, notice of the new name and address shall be provided to State; provided, however, any such assignee shall be an Institutional Investor as defined herein.

3.
Promptly upon receipt of a communication purporting to constitute the notice provided for by Section 12.03.2.a above, State shall acknowledge by an instrument in recordable form receipt of such communication as constituting the notice provided by Section 12.03.2.a above or, in the alternative, notify Lessee and the Leasehold Mortgagee of the rejection of such communication as not conforming with the provisions of Section 12.03.2.a above, and specify the specific basis of such nonconformity.

4.
After State has received the notice provided for by Section 12.03.1.a or Section12.03.2.a above, Lessee shall with reasonable promptness provide State with copies of the note or other obligation secured by such Purchase Money Leasehold Mortgage or Leasehold Mortgage and of any other documents pertinent to the Purchase Money Leasehold Mortgage or Leasehold Mortgage as specified by State.  Lessee shall thereafter also provide State from time to time with a copy of each amendment or other modification or supplement to such instruments.  All recorded documents shall be accompanied by the appropriate certification of the appropriate official of the recording office as to their authenticity as true and correct copies of official records.  All non-recorded documents shall be accompanied by a certification by Lessee that such documents are true and correct copies of the originals.  From time to time upon being requested to do so by State, Lessee shall also notify State of the date and place of recording and other pertinent recording data with respect to such instruments as have been recorded.

12.04
Consent of Leasehold Mortgagee Required.  No cancellation, surrender or modification of this Agreement shall be effective as to any Leasehold Mortgagee unless consented to in writing by such Leasehold Mortgagee; provided, however, that nothing in this Section 12.04 shall limit or derogate from State's rights to terminate this Agreement in accordance with the provisions of this Section 12.

12.05
Default Notice.  State, upon providing Lessee any notice of: (1) default under this Agreement, or (2) an intention to terminate this Agreement, or (3) demand to remedy a claimed default, shall contemporaneously provide a copy of such notice to every Leasehold Mortgagee.  From and after such notice has been given to a Leasehold Mortgagee, such Leasehold Mortgagee shall have the same period, after the giving of such notice upon it, for remedying any default or causing the same to be remedied, as is given Lessee after the giving of such notice to Lessee, plus in each instance, the additional periods of time specified in Sections 12.06 and 12.07 below, to remedy, commence remedying or cause to be remedied the defaults specified in any such notice.  State shall accept such performance by or at the instigation of such Leasehold Mortgagee as if the same had been done by Lessee.  Lessee authorizes each Leasehold Mortgagee to take any such action at such Leasehold Mortgagee's option and does hereby authorize entry upon the Premises by the Leasehold Mortgagee for such purpose.

12.06
Notice to Leasehold Mortgagee.

1.
Anything contained in this Agreement to the contrary notwithstanding, if any default shall occur which entitles State to terminate this Agreement, State shall have no right to terminate this Agreement unless State shall notify by a Termination Notice every Leasehold Mortgagee of which State has been notified pursuant to Section 12.03.2.a. above, of Lessor's intent to so terminate at least thirty (30) days in advance of the proposed effective date of such termination, if such default is capable of being cured by the payment of money, and at least forty-five (45) days in advance of the proposed effective date of such termination, if such default is not capable of being cured by the payment of money.  The provisions of Section 12.07 below shall apply if, during such thirty (30) or forty-five (45) day Termination Notice Period, any Leasehold Mortgagee shall:

a.
Notify State of such Leasehold Mortgagee's desire to nullify such notice; and

b.
Pay or cause to be paid the Rent, additional rent, if any, and other monetary obligations then due and in arrears as specified in the Termination Notice to such Leasehold Mortgagee and which may become due during such thirty (30) or forty-five (45) day period; and

c.
Comply with all non-monetary requirements of this Agreement then in default and, as determined by State, reasonably susceptible of being complied with by such Leasehold Mortgagee (provided that the lack of funds, or the failure or refusal to spend funds, shall not be an excuse for a failure to cure), and proceed to comply with reasonable diligence and continuity with such requirements not reasonably susceptible of being complied with by such Leasehold Mortgagee within the notice period; provided, however, that such Leasehold Mortgagee shall not be required during such forty-five (45) day period to cure or commence to cure any default consisting of Lessee's failure to satisfy and Agreement or the Premises junior in priority to the lien of the Leasehold Mortgage held by such Leasehold Mortgagee.

2.
Any notice to be given by State to a Leasehold Mortgagee pursuant to any provision of this Section 12 shall be deemed properly addressed if sent to the Leasehold Mortgagee who served the notice referred to in Section 12.03.2.a. above, unless notified of a change of Leasehold Mortgage ownership has been given to State pursuant to Section 12.03.2.b above.  Such notices, demands and requests shall be given in the manner described in Section 14 below and shall in all respects be governed by the provisions of that Section.

12.07
Procedure on Default.  

1.
If State shall elect to terminate this Agreement by reason of any default of Lessee, and a Leasehold Mortgagee shall have proceeded in the manner provided for by Section 12.06 above, the specified date for the termination of this Agreement as fixed by State in its Termination Notice shall be extended for a period of six (6) months, provided that such Leasehold Mortgagee shall during such six (6) month period:

a.
Pay or cause to be paid (1) the Rent, additional rent, if any, and other monetary obligations of Lessee under this Agreement as the same become due, and continue to perform all of Lessee's other obligations under this Agreement, excepting obligations of Lessee to satisfy or otherwise discharge any lien, charge or encumbrance against Lessee's interest in this Agreement or the Premises junior in priority to the lien of the Leasehold Mortgage held by such Leasehold Mortgagee, and (2) past non-monetary obligations then in default and not reasonably susceptible of being cured by such Leasehold Mortgagee (provided that the lack of funds, or the failure or refusal to spend funds, shall not be an excuse for a failure to cure); and

b.
If not enjoined or stayed, take steps to acquire or sell Lessee's interest in this Agreement by foreclosure of the Leasehold Mortgage or other appropriate means and prosecute the same to completion with reasonable diligence and continuity. If such Leasehold Mortgagee is enjoined or stayed from taking such steps, the Leasehold Mortgagee shall use its best efforts to seek relief from such injunction or stay.

2.
If at the end of such six (6) month period such Leasehold Mortgagee is complying with Section 12.07.1 above, this Agreement shall not then terminate, and the time for completion by such Leasehold Mortgagee of such proceedings shall continue so long as such Leasehold Mortgagee continues to comply with the provisions of Section 12.07.1. above and, is enjoined or stayed and thereafter for so long as such Leasehold Mortgagee proceeds to complete steps to acquire or sell Lessee's interest in this Agreement by foreclosure of the Leasehold Mortgage or by other appropriate means with reasonable diligence and continuity. Nothing in this Section 12.07, however, shall be construed to extend this Agreement beyond the original term, nor to require a Leasehold Mortgagee to continue such foreclosure proceedings after the default shall be cured and the Leasehold Mortgagee shall discontinue such foreclosing proceedings, this Agreement shall continue in full force and effect as if Lessee had not defaulted under this Agreement.

3.
If a Leasehold Mortgagee is complying with Section 12.07.1. above, upon (a.) the acquisition of Lessee's estate herein by such Leasehold Mortgagee or any other purchaser at a foreclosure sale or otherwise, and (b)  the discharge of any lien, charge or encumbrance against the Lessee's interest in this Agreement or the Premises which is junior in priority to the lien of the Leasehold Mortgage held by such Leasehold Mortgagee and which the Lessee is obligated to satisfy and discharge by reason of the terms of this Agreement, this Agreement shall continue in full force and effect as if Lessee had not defaulted under this Agreement; provided, however, that such Leasehold Mortgagee or its designee or any other such party acquiring the Lessee's leasehold estate created hereby shall agree in writing to assume all obligations of the Lessee hereunder, subject to the provisions of this Section 12.

4.
For the purposes of this Section 12, the making of a Leasehold Mortgage shall not be deemed to constitute a complete assignment or transfer of this Agreement or of the leasehold estate hereby created, nor shall any Leasehold Mortgagee, as such, be deemed to be an assignee or transferee of this Agreement or of the leasehold estate hereby created.  The Leasehold Mortgagee, prior to foreclosure of the Leasehold Mortgage or other entry into possession of the leasehold estate, shall not be obligated to assume the performance of any of the terms, covenants or conditions on the part of the Lessee to be performed hereunder. The purchaser (including any Leasehold Mortgagee) at any sale of this Agreement and of the leasehold estate hereby created in any proceedings for the foreclosure of any Leasehold Mortgage, or the assignee or transferee in lieu of the foreclosure of any Leasehold Mortgage shall be deemed to be an assignee or transferee within the meaning of this Section 12, and shall be deemed to have agreed to perform all of the terms, covenants and conditions on the part of Lessee to be performed hereunder from and after the date of such purchase and assignment. 

5.
Any Leasehold Mortgagee of the leasehold estate of Lessee pursuant to foreclosure, assignment in lieu of foreclosure or other proceedings may, upon acquiring Lessee's leasehold estate, without further consent of State, sell and assign the leasehold estate on such terms and to such persons and organizations as are acceptable to such Mortgagee; provided that such assignee has delivered to State its written agreement to be bound by all of the provisions of this Agreement and the assignee has previously been approved in writing by State, which approval shall not be unreasonably withheld.  A transfer that is made in compliance with the terms of this Section shall be deemed to be a permitted sale, transfer or assignment.

6.
Lessee shall not transfer, sell or assign any redemption rights from any foreclosure sale to any person which is not approved by State in accordance with the provisions of Section 9 above.  

12.08
New Agreement.  The provision of this Section 12.08 shall apply in the event of the termination of this Agreement after default by Lessee resulting from failure of a trustee in bankruptcy to assume the executory portion of the term of this Agreement.  If a Leasehold Mortgagee shall have waived in writing its rights under Sections 12.06 and 12.07 above within thirty (30) days after such Leasehold Mortgagee's receipt of notice required by Section 12.06 above, State shall provide each Leasehold Mortgagee with written notice that this Agreement has been terminated ("Notice of Termination"), together with a statement of all sums which would at that time be due under this Agreement for such termination, and of all other defaults, if any, then known to State. State agrees to enter into a new lease ("New Agreement") of the Premises with such Leasehold Mortgagee for the remainder of the term of this Agreement, effective as of the date of termination of this Agreement, at the Rent and additional rent, if any, and upon the terms, covenants and conditions (including all escalations of Rent, but excluding requirements which are not applicable or which have already been fulfilled) of this Agreement, provided:

1.
Such Leasehold Mortgagee shall make written request upon State for such New Agreement within sixty (60) days after the date such Leasehold Mortgagee receives State's Notice of Termination of this Agreement given pursuant to this Section 12.08.

2.
Such Leasehold Mortgagee shall pay or cause to be paid to State at the time of the execution and delivery of such New Agreement any and all sums which would at the time of execution and delivery thereof be due pursuant to this Agreement but for such termination and, in addition thereto, all reasonable expenses which State shall have incurred by reason of such termination and the execution and delivery of the New Agreement and which have not otherwise been received by State from Lessee or other party in interest under Lessee.  Upon execution of such New Agreement, State shall allow to the Lessee named therein as an offset against the sums otherwise due under this Section 12.08 or under the New Agreement, an amount equal to the net income derived by State from the Premises during the period from the date of termination of this Agreement to the date of the beginning of the agreement term of such New Agreement.  In the event of a controversy as to the amount to be paid to State pursuant to this Section 12.08, the payment obligation shall be satisfied if State shall be paid the amount not in controversy, and the Leasehold Mortgagee or its designee shall agree to pay any additional sum ultimately determined to be payable plus interest as allowed by law, and such obligation shall be adequately secured.

3.
Such Leasehold Mortgagee or its designee shall agree to remedy any of Lessee's defaults of which said Leasehold Mortgagee was notified by State's Notice of Termination and which, as determined by State, are reasonably susceptible of being so cured by Leasehold Mortgagee or its designee (provided that the lack of funds, or the failure or the refusal to spend funds, shall not be an excuse for a failure to cure).

12.09
New Agreement Priorities.  If more than one Leasehold Mortgagee shall request a New Agreement pursuant to Section 12.08 above, State shall enter into such New Agreement with the Leasehold Mortgagee whose mortgage is prior in lien, or with the designee of such Leasehold Mortgagee.  State, without liability to Lessee or any Leasehold Mortgagee with an adverse claim, may rely upon a mortgagee's title insurance policy or preliminary commitment therefore, issued by a responsible title insurance company doing business within the State of Washington, as the basis for determining the appropriate Leasehold Mortgagee who is entitled to such New Agreement.

12.10
Leasehold Mortgagee Need Not Cure Specified Default.  Nothing herein contained shall require any Leasehold Mortgagee or its designee as a condition to its exercise of right hereunder to cure any default of Lessee determined by State not to reasonably be susceptible of being cured by such Leasehold Mortgagee or its designee (provided that the lack of funds, or the failure or the refusal to spend funds, shall not be an excuse for a failure to cure), including but not limited to the default referred to in Section 13 below, in order to comply with the provisions of Sections 12.06 or 12.07 above, or as a condition of entering into a New Agreement provided for by Section 12.08 above.

12.11
Eminent Domain.  Lessee's share, if any, as provided by Section 14 of this Agreement, of the proceeds arising from an exercise of the power of Eminent Domain shall, subject to the provisions of Section 14 below, be disposed of as provided for by any Leasehold Mortgage.

12.12
Casualty Loss.  A standard mortgagee clause naming each Leasehold Mortgagee may be added to any and all insurance policies required to be carried by Lessee hereunder on condition that the insurance proceeds are to be applied in the manner specified in this Agreement, and the Leasehold Mortgage shall so provide; except that the Leasehold Mortgagee may provide a manner for the disposition of such proceeds, if any, otherwise payable directly to Lessee (but not such proceeds, if any, payable jointly to State and Lessee or payable to the Trustee of Insurance as provided in Section 7.

12.13
Arbitration/Legal Proceedings.  State shall give each Leasehold Mortgagee prompt notice of any arbitration or legal proceedings between State and Lessee involving obligations under this Agreement.  Each Leasehold Mortgagee shall have the right to intervene in any such proceedings and be made a party to such proceedings, and the parties hereto do consent to such intervention. In the event a Leasehold Mortgagee commences any judicial or non-judicial action to foreclose its Leasehold Mortgage or otherwise realize upon its security granted therein, written notice of such proceedings shall be provided to State at the same time notice thereof is given Lessee.

12.14
No Merger.  So long as any Leasehold Mortgage is in existence, unless all Leasehold Mortgagees shall otherwise expressly consent in writing, the fee title to the Premises and the leasehold estate of Lessee therein created by this Agreement shall not merge but shall remain separate and distinct, notwithstanding the acquisition of said fee title and said leasehold estate by State or by Lessee or by a third party, by purchase or otherwise.  The foregoing shall not apply in the event of termination of this Agreement after default by Lessee; provided that no Leasehold Mortgagee shall have requested and been granted a New Agreement pursuant to the provisions of Section 12.08 above.

12.15
Estoppel Certificate.  State shall, without charge, any time and from time to time hereafter, but not more frequently than twice in any one-year period (or more frequently if such request is made in connection with any sale or mortgaging of Lessee's leasehold interest or permitted subletting by Lessee), within ten (10) days after written request of Lessee to do so, certify by written instrument duly executed and acknowledged to any Leasehold Mortgagee or purchaser, or proposed Leasehold Mortgagee or propose purchaser, or any other person, firm or corporation specified in such request:  (1) as to whether this Agreement has been supplemented or amended, and if so, the substance and manner of such supplement or amendment; (2) as to whether this Agreement remains in full force and effect; (3) as to the existence of any default hereunder; and (4) as to the commencement and expiration dates of the term of this Agreement.  Any Leasehold Mortgagee and any other holder of any indebtedness secured by Lessee's leasehold estate shall provide State, upon State's written request, a statement as to (a) the current amount secured by the Leasehold Mortgage held by said Leasehold Mortgagee, (b) whether any default exists under said Leasehold Mortgage, or whether any event has occurred which, with notice or lapse of time, or both, would constitute a default), and (c) whether there exist any offsets, claims or disputes with respect to said Leasehold Mortgage and the instruments secured thereby.

12.16
Notices.  Notices from State to the Leasehold Mortgagee shall be mailed to the address furnished State pursuant to Section 12.03 above and, those from the Leasehold Mortgagee to State shall be mailed to the address designated pursuant to the provisions of Section 14 below.  Such notices, demands and requests shall be given in the manner described in Section 14 below and, shall in all respects be governed by the provisions of that section.

12.17
Erroneous Payments.  No payment made to State by a Leasehold Mortgagee shall constitute agreement that such payment was, in fact, due under the terms of this Agreement; and a Leasehold Mortgagee having made any payment to State pursuant to State's wrongful, improper or mistaken notice or demand shall be entitled to the return of any such payment or portion thereof provided the Leasehold Mortgagee shall have made demand therefore not later than one year after the date of its payment.

SECTION 13 ‑ DEFAULT AND REMEDIES

13.01
Default.  In the event of any material breach of any provision of this Agreement by Lessee, the breach, after expiration of any grace period as provided in this subsection, shall be deemed a default entitling State to cancel this Agreement and seek any other remedies set forth in this Agreement or otherwise available at law or equity, after State has delivered to Lessee notice of the breach and a demand that the same be remedied immediately; provided Lessee shall not be in default if the breach pertains to the payment of money and Lessee cures the breach within thirty (30) days of receipt of the notice, or if the breach pertains to a matter other than the payment of any monies due under this Agreement, and Lessee shall after receipt of the notice promptly commence to cure the breach and shall cure the breach within forty-five (45) days after receipt of the notice; provided, however, if such breach is non-monetary in nature, and, as determined by State, is not reasonably susceptible of being cured in said forty-five (45) days (provided that the lack of funds, or the failure or refusal to spend funds, shall not be an excuse for a failure to cure), Lessee shall commence to cure such breach within said period and diligently pursue such action with continuity to completion.  If Lessee fails to cure a default, all Lessee owned improvements shall at the option of State, be removed by Lessee, be removed by State at the cost to Lessee, or become the property of State.

13.02
Survival.  All obligations of Lessee to be performed prior to the expiration or earlier termination shall not cease upon the termination or expiration of this Agreement, and shall continue as obligations until fully performed.  All clauses of this Agreement which require performance beyond the termination or expiration date shall survive the termination or expiration date of this Agreement.  However, upon expiration or earlier termination of this Agreement, the rights of Lessee and of all persons, firms, corporations, and entities claiming under Lessee in and to the Premises and all improvements hereon, unless specified otherwise in this Agreement, shall cease.

13.03
State's Right to Cure Defaults.  If Lessee fails to perform and is in default of any undertaking or promise contained herein, including those set forth in any Plan of Development, the State shall have the option, but is not obligated, to make such performance after giving ten (10) days written notice to the Lessee.  The State's costs and expense to correct Lessee's failure to perform shall be reimbursed by Lessee and shall be immediately due and payable, together with interest accruing from the date such cost or expense is incurred.

13.04
Remedies Cumulative.  The specified remedies to which the State may resort under the terms of this Agreement are cumulative and are not intended to be exclusive of any other remedies or means of redress to which State may lawfully be entitled in case of any breach or threatened breach by Lessee of any provision of this Agreement.

13.05
Nonwaiver.  Waiver by the State of strict performance of any provision of this Agreement shall not be a waiver of nor prejudice the State's right to require strict performance of the same provision in the future or of any other provision.  The acceptance of performance, rent, or any other sum owing, by State following a breach by the Lessee of any provision of this Agreement shall not constitute a waiver of any right of the State with respect to such breach and State shall be deemed to have waived any right hereunder only if State shall expressly do so in writing.

13.06
Force Majeure.  The Lessee's failure to comply with any of the obligations under this Agreement shall be excused only if due to causes beyond Lessee's control and without the fault or negligence of the Lessee, including acts of God, acts of the public enemy, acts of any government, fires, floods, epidemics and strikes.

13.07
Insolvency of Lessee.  If the Lessee becomes insolvent, bankrupt, receiver appointed, or their interest is transferred by operation of law, by reason of insolvency, the State may cancel this Agreement at its option.  Insolvency as used herein will mean the inability of the Lessee to meet its monetary obligations under this Agreement as they come due.

SECTION 14 ‑ GENERAL PROVISIONS

14.01
Governing Law.  This Agreement shall be construed, interpreted and enforced pursuant to the laws of the State of Washington.  Venue shall be in Thurston County.  The terms of this Agreement shall be given their ordinary meaning and shall not be presumed construed in favor of or against either party hereto.

14.02
No Partnership.  The State is not a partner nor a joint venturer with the Lessee in connection with the activities conducted and business carried on under this Agreement and the State shall have no obligation with respect to the Lessee's debts or other liabilities.

14.03
Lessee's Authority.  Persons executing this Agreement on behalf of Lessee represent that they are authorized to do so and represent and warrant that this Agreement is a legal, valid, and binding obligation on behalf of Lessee, and is enforceable in accordance with its terms.

14.04
State's Authority.  This Agreement is entered into by State pursuant to the authority granted by statute and the Constitution of the State of Washington.  The terms and conditions hereof are subject to such statutory and constitutional provisions as may be now in effect and such provisions which do not impair the contractual rights of Lessee under this Agreement which may lawfully be enacted subsequent to the date of this Agreement.

14.05
Preservation of Markers.  Lessee shall not destroy any land survey corner monuments and reference points (including but not limited to corner markers, witness objects, or line markers) without prior written approval from the State, which shall not be unreasonably withheld.  Monuments or reference points that must necessarily be disturbed or destroyed during construction or operations must be adequately referenced and replaced, at the Lessee's cost, under the direction of a State of Washington Professional Land Surveyor, in accordance with all applicable laws of the State of Washington, including but not limited to RCW 58.24, and all relevant Department of Natural Resources regulations.

14.06
Condemnation.  If all of the Premises are taken by any lawful authority under the power of eminent domain for a period which will end on or extend beyond the expiration of the term of this Agreement, this Agreement terminates as of the date the condemner takes possession.  If part of the Premises is taken by any lawful authority under the power of eminent domain for a period which will end on or extend beyond the expiration of the term of this Agreement, the State or Lessee may choose to terminate this Agreement as of the date the condemner takes possession.  If either the State or Lessee elects to terminate this Agreement, the rents or other charges to be paid by Lessee will be apportioned by the State and paid by the Lessee to the date of taking.  If neither the State nor Lessee elects to terminate this Agreement, the rent will be reduced in the same proportion that the value of the portions of the site to be taken bears to the value of the entire site as of the date condemner takes possession.

If the taking is for a period which will end on or extend beyond the expiration of the term of this Agreement, Lessee will have no claim or interest in or to any award of damages for the whole or partial taking of the site, except that the Lessee will be entitled to an amount equal to the fair market value of any improvements as of the date of taking (except trade fixtures) considered by this Agreement to be owned by the Lessee taken by the condemner.

If temporary use of all or part of the site is taken by any lawful authority under the power of eminent domain for a period ending before the expiration of the term, this Agreement will continue in full force and Lessee will be entitled to receive any award from the condemner for the use of all or part of the Premises.

The State and Lessee will give to the other immediate written notice of any proceedings with respect to a condemnation and of any intentions of any authority to exercise the power of eminent domain.

14.07
Interpretation and Numbering.  This Agreement has been submitted to the scrutiny of all parties hereto and their counsel if desired, and shall be given a fair and reasonable interpretation in accordance with the words hereof, without consideration or weight given to it being drafted by any party hereto or their counsel.  Section numbers, headings, or titles are for convenience only and are not to be construed to limit or to extend the meaning of any part of this Agreement.

14.08
Time of Essence.  Time is expressly declared to be of the essence of this Agreement and each and every covenant of Lessee and the State hereunder.

14.09
Amendments.  Any amendments, revisions, supplements, or additions to this Agreement or the attached exhibits shall be made in writing executed by the parties hereto, and neither State nor Lessee shall be bound by verbal or implied agreements.  Such changes may be made by re-execution of the signature page and the deletion and addition of the appropriate new effective pages or exhibits governing the change, if any.

14.10
Entire Agreement.  This written Agreement or its successor or replacement contains the entire agreement of the parties hereto with respect to the matters covered hereby, and no other agreement, statement or promise made by any party hereto, or to any employee, officer or agent of any party hereto, which is not contained herein, shall be binding or valid.

14.11
Invalidity.  If any term or provision of this Agreement or the application thereof to any person or circumstance shall to any extent prove to be invalid, unenforceable, void, or illegal, the remainder of this Agreement, or the application of such term or provision to persons or circumstances other than those as to which it is invalid or unenforceable, shall be not affected thereby, and each term and provision of this Agreement shall be valid and be enforced as written to the fullest extent permitted by law.

14.12
Attorney Fees.  If either party brings suit or submits to an alternative dispute process to interpret or enforce any provision of the agreement, the prevailing party shall be entitled to reasonable attorney fees, paralegal fees, accountant and other expert witness fees and all other fees, costs and expenses actually incurred in connection therewith, including those incurred on appeal, in addition to all other amounts provided by law, regardless of whether the matter proceeds to judgment or is resolved by the defaulting party curing the default.
14.13
Notices and Submittals.  Any notice or submittal given under this Agreement shall be deemed as received when delivered by hand or five (5) days after deposit in the United States mail with first-class postage affixed, addressed as noted.  Changes of address may be given in accordance with this section.  Any notice or submittal given under this Agreement shall be:

To the State:

Where Agreement provisions require submittal to State office:

Department of Natural Resources 

Product Sales and Leasing Division

PO Box 47016

Olympia, WA  98504-7016

Where Agreement provisions require submittal to the State at its Region office:



Department of Natural Resources

 MACROBUTTON  AcceptAllChangesInDoc Region Region

 MACROBUTTON  AcceptAllChangesInDoc "Region Street Address" 
 MACROBUTTON  AcceptAllChangesInDoc "Region City, State, Zip" 
To the Lessee at the address affixed with signature or Lessee's last known address. 

14.14 Wind Data Rights.  Upon termination or expiration of this Agreement in whole or part at any phase of development, upon State’s request, Lessee shall provide State with copies of the Wind Data relating to the part of the Premises for which termination or expiration has occurred.  State shall have an unlimited license to use such data for any purpose, whether for its own purposes or for distribution to third parties, without charge.

14.15
Proprietary Information/Public Disclosure.  Materials or information submitted as required in this Agreement shall become public records within the meaning of RCW Chapter 42.56.

Any submitted materials or information that the Lessee claims as exempt from disclosure under the provisions of RCW 42.56.210 must be clearly designated.  The page must be identified and the particular exemption from disclosure upon which the Lessee is making the claim must be identified by the RCW citation number.

The State will consider a Lessee’s request for exemption from disclosure; however, the State will make an independent decision on the applicability of any claimed exemption consistent with applicable laws.  The portion of a document claimed as exempt must qualify for exempt status as identified in RCW 42.56. Marking the entire submitted materials or information exempt from disclosure cannot be honored.  If a public records request is made regarding materials that the Lessee has requested as exempt, the affected Lessee will be given notice of the request and allowed ten business days to seek a court injunction against the requested disclosure prior to the State fulfilling the public records request.

14.16
Memorandum of Lease.  Lessee shall be entitled to record in the real property records of the county in which the Premises is located a Memorandum of Lease in the form attached as Exhibit D. Lessee shall provide State with a true copy of the recorded document, showing the date of recordation and file number.  

14.17
Early Termination.  Within thirty days of termination of the Lease, Lessee shall execute and acknowledge a Notice of Lease Termination and Surrender in substantially the same form as set forth in Exhibit E.

14.18
Exhibits.  This Agreement is subject to the terms and conditions of exhibits referenced herein, which are attached hereto and by this reference made a part hereof.

Exhibits:



Exhibit A:  Legal Description of Premises and Encumbrances


Exhibit B:  Reclamation Plan Requirements


Exhibit C:  HCP Requirements  


Exhibit D:  Memorandum of Lease



Exhibit E:  Lease Termination and Surrender Agreement   

	Dated: ____________________, 20____.
	«Lessee»
_____________________________

«Signatory_and_Title»
UBI:   MACROBUTTON  AcceptAllChangesInDoc "enter UBI Number" 
«Address»
«City_State_Zip_Code»
«Phone_Number»


	Dated: ____________________, 20____.
	STATE OF WASHINGTON

DEPARTMENT OF NATURAL RESOURCES

________________________________________

DOUG SUTHERLAND

Commissioner of Public Lands


Approved as to form this

11 day of February, 2008.

Roger A. Braden, Assistant Attorney General

NOTARIAL CERTIFICATE

ACKNOWLEDGMENT IN A REPRESENTATIVE CAPACITY

STATE OF                                         )

)  ss.

COUNTY OF                                     )

I certify that I know or have satisfactory evidence that ___________________________

______________________________________________ [name(s)] (is / are) the person(s) who appeared before me, and said person(s) acknowledged that (he / she / they) signed this instrument, on oath stated that (he / she / they) (was / were) authorized to execute the instrument, and acknowledged it as the ________________________________[office(s) or title(s)] of  _____________________________ (business name of the Lessee) to be the free and voluntary act of such party(ies) for the uses and purposes mentioned in the instrument.

DATED:  _______________________

________________________________________

(Seal or Stamp)

NOTARY PUBLIC in and for the

State of __________________________________

My appointment 

expires ___________________________________

NOTARIAL CERTIFICATE

ACKNOWLEDGMENT IN A REPRESENTATIVE CAPACITY
STATE OF WASHINGTON
)





)ss

County of _______________ )

On this ________________ day of______________________, 20____, personally appeared before me Doug Sutherland, to me known to be the Commissioner of Public Lands of the Department of Natural Resources, State of Washington, who executed the within and foregoing instrument on behalf of the State of Washington, and acknowledged said instrument to be the free and voluntary act and deed of the State of Washington for the uses and purposes therein mentioned, and on oath stated that he was authorized to execute said instrument and that the seal affixed is the official seal of the Commissioner of Public Lands for the State of Washington.


IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first above written.

DATED:__________________________






_________________________________________


(Seal or Stamp)

NOTARY PUBLIC in and for the

State of ___________________________________

My appointment expires______________________

EXHIBIT A

Legal Description of Premises and Encumbrances
The  MACROBUTTON  AcceptAllChangesInDoc "Enter Quarter Township Description"  of Section«Section», Township «Township» North, Range «Range» East, W. M., «County»County, Washington, containing «Acres» acres, more or less, according to the government survey thereof.

Subject to the rights of the holder of ____________Lease No._____________.

Subject to the rights of the holder of ______________Lease No.______________

Subject to the Subject to the rights of the holder of Department of Natural Resources Water Rights File No.________________, filed on _________________.

EXHIBIT B

Reclamation Plan Requirements for Subsequent Use: Rangeland

All topsoil removed for the construction of roads and leasehold improvements will be stockpiled on the Premises in a location where it will not be disturbed.  Soil shall be spread no deeper than four (4) feet deep (in low berms) reseeded, and planted to establish growth of native grasses.

Reclamation will occur after construction of Project Improvements, upon completion of repairs, at removal of improvements, and at decommissioning.   All reclamation must be begun within 30 days of surface disturbance unless otherwise stated in this agreement. 

1.
Remove Project Improvements no longer in use, any garbage, equipment, any oil spilled, asphalt, etc. Underground structures will be removed to four feet below restored grade level.  Underground structures below four feet may be left in place.

2.
Reclaim all disturbed areas, all associated roads and all disturbed slopes.

3.
Return all slopes to a 3:1 slope maximum.

4.
After slopes have been returned, a minimum 6" of topsoil comprised of stockpiled native topsoil will be placed on the slope and all disturbed areas. 

5.
The topsoil will be compacted after placement.

6.
The disturbed area will be seeded using a seed mix and rate of application sufficient to provide soil and site protection, in accordance with to Natural Resource Conservation Service (NRCS) standards.  

7.
All reclamation must be started prior to April 1 or after November 15 to ensure sufficient soil moisture for seedling establishment.  The State will inspect the site after two years to determine if seedlings have been sufficiently established.  

8.
Upon completion of final reclamation, a joint inspection of the reclaimed site will be scheduled.

EXHIBIT C

HCP REQUIREMENTS

1.
The Lessee shall immediately notify the State of new locations of Permit species covered in the Incidental Take Permit (ITP) that are discovered within the leased Premises covered by the Habitat Conservation Plan (HCP), including, but not limited to: locations of occupied murrelet habitat; spotted owl nest sites; wolves; grizzly bears; nests, communal roosts, or feeding concentrations of bald eagles; peregrine falcon nests; Columbian white-tailed deer; Aleutian Canada geese; and Oregon silverspot butterflies. In all circumstances notification must occur within a 24 hour time period.

2.
Upon locating any live, dead, injured, or sick specimens of any listed species covered by the ITP within the leased Premises the Lessee shall immediately notify the State.  In all circumstances notification must occur within a 24 hour time period.  Lessee may be required to take certain actions to help the State safeguard the well being of any live, injured or sick specimens of any listed species discovered, until the proper disposition of such specimens can be determined by the State.

3.
Lessee shall refer to ITP number PRT-812521 (a copy of the ITP is located for reference in the region office) in all correspondence and reports concerning Permit activities.

4. 
All applicable provisions of the ITP and this schedule must be presented and clearly explained by Lessee to all authorized officers, employees, contractors, or agents of Lessee conducting authorized activities on the Property.  Any questions Lessee may have about the ITP should be directed to the State.

EXHIBIT D

After Recording Return to:

________________

________________

________________

________________

MEMORANDUM OF LEASE
Grantor: 

Grantee: 

Legal: 

Tax Parcel Nos.: 

Cross Reference:

This Memorandum of Lease is made as of this             day of                              , 20    , by and between ______________________, a  _________________ (hereinafter, "Lessee"), and the State of Washington, Department of Natural Resources (hereinafter, "State"), who agree as follows:

1.
Lease Term and Premises.  State has leased to Lessee, and Lessee has leased from State, pursuant to a Lease of even date herewith (the "Lease"), the real property located in

                       County, Washington, described in Exhibit A attached hereto (the "Premises"), for a term of              years, commencing                                  .  The provisions of the Lease are incorporated herein.

2.
Provisions Binding on State and Lessee.  All of State and Lessee covenants under the Lease, both affirmative and negative, are intended to and shall bind State and Lessee respectively, in accordance with their terms, and their respective successors, and shall inure to the benefit of themselves and their respective successors.

3.
Purpose of Memorandum.  This Memorandum is prepared for the purpose of recordation to give notice of the Lease.  It shall not constitute an amendment or modification of the Lease.


EXECUTED as of the date first above written.

LESSEE:





STATE:

_________________________________

STATE OF WASHINGTON,

_________________________________

DEPARTMENT OF NATURAL

_________________________________

RESOURCES

By _______________________________

By 







__________________________________

Its 







Title

Approved as to form this


 day of 

, 20


ASSISTANT ATTORNEY GENERAL

NOTARIAL CERTIFICATE

ACKNOWLEDGMENT IN A REPRESENTATIVE CAPACITY

STATE OF                                         )

)  ss.

COUNTY OF                                     )

I certify that I know or have satisfactory evidence that ___________________________

______________________________________________ [name(s)] (is / are) the person(s) who appeared before me, and said person(s) acknowledged that (he / she / they) signed this instrument, on oath stated that (he / she / they) (was / were) authorized to execute the instrument, and acknowledged it as the ________________________________[office(s) or title(s)] of                                                                                                                        (business name of the Lessee) to be the free and voluntary act of such party(ies) for the uses and purposes mentioned in the instrument.

DATED:  ___________________

________________________________________

(Seal or Stamp)

NOTARY PUBLIC in and for the

State of __________________________________

My appointment 

expires ___________________________________

NOTARIAL CERTIFICATE

ACKNOWLEDGMENT IN A REPRESENTATIVE CAPACITY
STATE OF WASHINGTON
)





)ss

County of _______________ )


On this ________________ day of______________________, 20____, personally appeared before me ___________________________, to me known to be the Commissioner of Public Lands of the Department of Natural Resources, State of Washington, who executed the within and foregoing instrument on behalf of the State of Washington, and acknowledged said instrument to be the free and voluntary act and deed of the State of Washington for the uses and purposes therein mentioned, and on oath stated that [he/she] was authorized to execute said instrument and that the seal affixed is the official seal of the Commissioner of Public Lands for the State of Washington.


IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year first above written.






DATED:_________________________________






_________________________________________


(Seal or Stamp)

NOTARY PUBLIC in and for the

State of ___________________________________

My appointment expires______________________

EXHIBIT A TO MEMORANDUM OF LEASE

Legal Description

The ______ of Section _____Township ____North, Range _____ East, W.M., _________________County, Washington, containing _______acres, more or less, according to the government survey thereof.

EXHIBIT  E
After Recording Return to:

_____________

_______________

_______________

_______________

NOTICE OF LEASE TERMINATION AND SURRENDER

Grantor: 

Grantee: 

Legal: 

Tax Parcel Nos.: 

Cross Reference:


The State of Washington, Department of Natural Resources, as Landlord, leases to _______ as Lessee, certain state land legally described in Exhibit A under DNR lease No. ____ in ____ County Washington, which was filed of record on _____ under AFN _________ (hereafter “Lease”).  Lessee surrenders all its right, title, interest or benefit to the property described in Exhibit A effective upon termination of the Lease and authorizes the Landlord to record this Notice of Lease Termination and Surrender upon termination of the Lease.

IN WITNESS HEREOF, the Lessee has executed this Notice of Lease Termination and Surrender as of the date set forth below.

Lessee

_____________________

Name:

Title:

Date:

NOTARIAL CERTIFICATE

ACKNOWLEDGMENT IN A REPRESENTATIVE CAPACITY

STATE OF                                         )

)  ss.

COUNTY OF                                     )

I certify that I know or have satisfactory evidence that ___________________________

______________________________________________ [name(s)] (is / are) the person(s) who appeared before me, and said person(s) acknowledged that (he / she / they) signed this instrument, on oath stated that (he / she / they) (was / were) authorized to execute the instrument, and acknowledged it as the ________________________________[office(s) or title(s)] of                                                                                                                        (business name of the Lessee) to be the free and voluntary act of such party(ies) for the uses and purposes mentioned in the instrument.

DATED:  ________________________________________

________________________________________

(Seal or Stamp)

NOTARY PUBLIC in and for the

State of __________________________________

My appointment 

expires ___________________________________

EXHIBIT A TO NOTICE OF LEASE TERMINATION AND SURRENDER

Legal Description of Premises 
The _________of Section______, Township ____ North, Range _____ East, W.M., ______________County, Washington, containing _______ acres, more or less, according to the government survey thereof.
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