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WIND POWER LEASE FOR RESEARCH, ANALYSIS, AND POTENTIAL PRODUCTION OF WIND-GENERATED ELECTRICITY, WL - 


By virtue of the authority granted by Chapter 51 of the Texas Natural Resource Code all amendments thereto, all other applicable statutes, and subject to all rules and regulations promulgated pursuant thereto, the State of Texas (the “Lessor”), acting by and through the Commissioner of the General Land Office (the “GLO”) on behalf of the Permanent School Fund (the “PSF”), hereby grants to [Name of Lessee] (the “Lessee”), a lease for state-owned real property, which property is definitively described in Attachment A attached hereto (the “Premises”), for the purposes described in this lease (the “Lease”).  

RECITALS

WHEREAS, the Lessee, in accordance with Chapter 13 of Title 31 of the Texas Administrative Code, has filed an application with the GLO to lease the Premises for the exclusive right to measure and study the Wind Resources on the Premises for the purpose of producing Electricity;

WHEREAS, the Lessor, acting by and through Jerry Patterson, the Commissioner of the GLO who is acting for and on behalf of the PSF, has a duty to manage the real property assets of the PSF in a manner that takes into account their highest and best use; 

WHEREAS, the Lessee’s activities will help establish the nature and extent of the Wind Resources on the Premises and may further establish that the Premises have sufficient Wind Resources for the Lessee to commercially produce Electricity; 

WHEREAS, the Lessor desires to grant to the Lessee an exclusive lease for the aforementioned research and subsequent production of Electricity; 

WHEREAS, upon the approval of the Lessee’s research and analysis plan (Research Plan), the Lessee shall conduct the studies and measurements of the Wind Resources on the Premises as outlined in the Research Plan;

WHEREAS, if the Lessee decides to continue onto Phase II upon satisfactory completion of the activities embodied in the Lessee’s Research Plan, the Lessee shall submit a development and production plan (Production Plan) describing its strategy to develop and produce Electricity from the Wind Resources on the Premises; and

WHEREAS, upon the Lessor’s approval of the Lessee’s Production Plan, the Lessee may begin development and production of Electricity through the Wind Resources found on or above the Premises and the construction and/or installation of the Improvements.

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth in this Lease, and for other good and valuable consideration identified in this Lease, the receipt and sufficiency of which is acknowledged by both parties, the Lessor has agreed to grant to the Lessee this exclusive Lease of state-owned submerged lands dedicated to the PSF for the purposes identified below, on the stated terms and conditions that follow: 
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ARTICLE I: DEFINITIONS AND INTERPRETIVE PROVISIONS

1.1
Definitions

For the purpose of this Lease, the terms listed below are defined as follows:

“Affiliated Party” means a subsidiary, parent, or any other entity that the Lessee or an owner of the Lessee has a financial interest in by stock ownership of ten percent (10%) or more.  Conversely, a non-affiliated party is defined as one without any of the aforementioned characteristics.  

“Avian Specialist” means a commercially available consultant or consulting firm with i) at least ten (10) years of experience in studying the migration, movement, and flight patterns of birds and bats, and ii) at least five (5) years of experience in studying the degree to which proposed wind turbines might interact with the migration, movement, and flight patters of birds and bats.

"Board” means the School Land Board.

"Byproducts” means any product that the Lessee creates and/or generates on or through the Improvements, including, but not limited to, hydrogen or desalinated water.

"Capacity Block” means the portion of the Project Capacity, as more definitively described in the Maximum Construction Periods section of Article III.

"Commercial Production” means the production of Electricity (or Electricity Products) for sale to the wholesale electricity market according to the terms of a contract or on a Spot Market Basis.

"Commissioner” means the commissioner of the GLO.

“Construction Period” means the first term of Phase II, as definitively described in the Term section of Article III.
“Contracted Capacity” means the portion of Project Capacity under contract with a term of 30 days or more, as more definitively described in the Consideration for the Production Period of Phase II section of Article IV.
“Effective Date” means the date that this Lease becomes binding on the parties, which shall be the date it is executed by the last party, unless the parties specify a different date. 
“Electricity” or “Electricity Products” means (i) electricity, or generation-based ancillary services, from the Project, meeting the prevailing requirements of ERCOT protocols, and (ii) the capacity of the Project to produce electricity. 
“ERCOT” means the Electric Reliability Council of Texas. 

“Force Majeure Condition” means the state or condition where an event that is beyond the control of the Lessee suspends the Lessee’s obligations to comply with certain covenants of the Lease under certain conditions, as more definitively described in the Force Majeure section of Article III. 
“Generally Accepted Accounting Principles” or “GAAP” means the conventions, rules, and procedures that define approved accounting practices at a particular time and are issued by the Financial Accounting Standards Board for use by accountants in preparing financial statements.  The principles include not only broad guidelines of general application but also detailed practices and procedures.

"GLO” means the Texas General Land Office.

“Gross Revenue” means the sum of:

(a)
the total amount of money or other consideration (without subtraction of operating expenses) received by the Lessee or any Affiliated Party from the sale of Electricity or Byproducts produced or created by the Lessee through the Improvements on the Premises; plus

(b)
the total amount of money or other consideration received by Lessee as compensation for lost production capability and intended to replace revenues that would have otherwise been received for the sale of Electricity or Byproducts, including payments for production lost due to transmission or production curtailments, payments under turbine availability or power curve warranties, or the portion of any applicable insurance payment for business interruption or other covered losses.
If Electricity or Byproducts are sold to an Affiliated Party, then the gross revenue from the sale of Electricity under such a contract shall be determined by a competent and mutually agreeable independent third-party.

The sale of Electricity or Byproducts is inclusive of the consideration received for the sale of the power and all of the ancillary environmental benefits, such as credits, credit certificates, or similar items, including renewable energy credits (collectively the “Credits”) as defined in 16 Texas Administrative Code 25.173 (or the successor thereto); but specifically excluding any and all federal production tax credits, investment tax credits, and any other tax credits (collectively the “Investment Tax Credits”). 

“Hazardous Substances" means any substance or material defined or designated as a hazardous waste, toxic substance, or other pollutant or contaminant, by any applicable law or regulation.
“Improvements” means all wind energy conversion turbines, supporting structures and towers, platforms and footings, electrical transformers and substations, electrical distribution and transmission lines, interconnection facilities, meteorological towers and related equipment, and staging areas for the construction, installation, operation, and maintenance of any such equipment or facilities installed and operated by Lessee on the Premises.

“Insolvency Event” means any of the following:

(a)
Any writ, judgment, warrant of attachment, execution, or similar process issued or levied against a substantial part of the Lessee’s properties, and any such proceeding or petition shall not be dismissed, or such writ, judgment, warrant of attachment, execution, or similar process shall not be released, vacated, or fully bonded within 90 days after commencement, filing, or levy;
(b)
The Lessee files a voluntary petition for liquidation, or equivalent relief, under the U.S. Bankruptcy Code or of a pleading in any court of record admitting in writing its inability to pay its debts as they become due;

(c)
Any general assignment, composition, marshalling of assets, or other similar arrangement with respect to all or some of its creditors, undertaken under U.S. federal, state, or foreign law, including the U.S. Bankruptcy Code;

(d)
The Lessee files an answer admitting the material allegations of, or consenting to or defaulting in answering, a petition for involuntary relief filed against it in any proceeding under the U.S. Bankruptcy Code; or

(e)
The Lessee acquiesces in the appointment of a receiver, trustee, custodian, conservator, liquidator, mortgagee in possession (or agent thereof), or other similar person for itself or a substantial portion of its property or business.  

“Lessee” means [Name of Lessee], or a permitted assignee

“Lessor” means the State of Texas, acting by and through Jerry Patterson, the Commissioner of the GLO.

“Maximum Construction Period” means the maximum amount of time allotted to the Lessee to complete construction and/or installation of the Improvements beginning on the first day of Phase II, as definitively described in the Term section of Article III.

“Megawatt Installed” or “MW Installed” means the aggregate megawatt capacity of the turbines installed by the Lessee at a given time. 

“Notification of Commercial Production Letter” means the notification letter that states the date on which the Lessee intends to begin Commercial Production of Electricity or Byproducts and where such date shall be considered the Production Commencement Date. 

“Off-Site Improvements” means any equipment that is required to produce or transmit Electricity from the Premises to a sales point that is installed outside of the Premises or the Retained Acreage.

“Partial Commercial Production” means the production of Electricity, prior to the Production Commencement Date, for sale to the wholesale electricity market according to the terms of a contract or on a Spot Market Basis.

“Phase I” means the first term of this Lease, which is intended to be the research and analysis phase of the Lease.
“Phase I Final Report” means the report, as definitively described in the Phase I Final Report section of Article IV, that the Lessee shall submit at the completion of the Research Plan’s objectives and activities, which will trigger the Lessee’s option to either terminate the Lease or submit the Production Plan.
“Phase I Termination Date” means 48 months from the Effective Date.
“Phase II” means the second term of this Lease, which is intended to be the construction and production phase of the Lease.
“Phase II Construction and/or Installation Final Report” means the report, as definitively described in the Phase II Construction and/or Installation Final Report section of Article IV.
“Phase II Final Report” means the report, as definitively described in the Phase II Final Report section of Article IV, that the Lessee shall submit at the end of Phase II or upon earlier termination of the Lease.
“Premises" means the state-owned lands, as definitively described in Attachment A.  Upon the Production Commencement Date, the area encompassing the Premises shall be reduced to the Retained Acreage as defined below.

“Production Commencement Date” means the date on which the Lessee determines that the Improvements on the Premises are ready to commercially produce Electricity or Byproducts; provided, however, that the Production Commencement Date shall not be later than the Maximum Construction Period for the first Capacity Block.  The Lessee shall state the date on which the Lessee intends to begin Commercial Production of Electricity or Byproducts through a Notification of Commercial Production Letter, and where such date shall be considered the Production Commencement Date.  The Lessee shall deliver the Notification of Commercial Production Letter to the Lessor, at least ten (10) days prior to such date.

“Production Period” means the second term of Phase II, as definitively described in the Term section of Article III, which is from the Production Commencement Date and until 30 years from such date, unless the Lessor extends the Lease.
“Production Plan” means the comprehensive plan submitted by the Lessee at the completion of Phase I, which outlines the studies, test data, analytical reports, and other information developed during Phase I, as well as the strategy derived during Phase I by the Lessee for the Commercial Production of Electricity or Byproducts consistent with the Wind Resources found on or above the Premises, as definitively described in the Production Plan section of Article IV.
“Production Royalty” means the royalty, as definitively described in the Consideration for the Production Period of Phase II section of Article IV, due to the Lessor by the Lessee beginning on the Production Commencement Date. 

“Project” means the Improvements, Off-Site Improvements, and any other assets useful and necessary for the generation and sale of Electricity from the Wind Resources on the Premises. 

“Project Capacity” means the aggregate megawatt capacity of the wind turbines located on the Premises according to the Lessee’s approved Production Plan. 

"PSF” means the Permanent School Fund.

“QICP” means Qualified Interruption of Commercial Production, as definitively described in the Consideration for the Production Period of Phase II of Article IV.

“Quarterly Basis” means every calendar quarter and any reports or other items required to be submitted on a Quarterly Basis shall be considered timely if submitted at any time within seven (7) days either prior to or after the end of any such calendar quarter.

“Records” means all records, accounts, contracts, and data, as definitively described in the Audit section of Article VI, that the Lessee is required to provide to the Lessor under this Lease.

“Registered Lender” means any Lender for which Lessee has given or updated contact information in compliance with the Notice provision of this Lease.

“Reports” means all reports, contracts, statements, or related work product that the Lessee is required to provide to the Lessor under this Lease.

“Research Plan" means the integrated and comprehensive plan submitted by the Lessee, as definitively described in the Research and Analysis Plan section of Article IV, which illustrates the Lessee’s strategy for testing, analyzing, and performing other research activities related to the potential Commercial Production of Electricity or Byproducts consistent with the Wind Resources found on or above the Premises.
“Retained Acreage” means the acreage retained by the Lessee upon the Production Commencement Date, as definitively described in the Retained Acreage section of Article III.
“Spot Market Basis” means any agreement for the sale of Electricity from a project that is shorter than 30 days.  

“State” means the State of Texas and any state agency; as well as the Board or agency identified in this Lease and their officers, employees, or authorized agents.

“Uncontracted Capacity” means the Project Capacity other than Contracted Capacity, as more definitively described in the Consideration for the Production Period of Phase II section of Article IV.
“Wind Easement” means the easement that is part of the retained acreage and will be described in detail in the Lessee’s approved Production Plan.  The Wind Easement, as definitively described in the Retained Acreage section of Article III, is intended to prevent the installation of any other structures on the submerged land that might cause an obstruction to the wind.

"Wind Resources" means the wind, moving across the Premises, that the Lessee intends to research and analyze for the potential Commercial Production of Electricity or Byproducts.

1.2
Interpretive Provisions 
(a)
The meanings of defined terms are equally applicable to the singular and plural forms of the defined terms.

(b)
The term “including” is not limiting and means “including without limitation” and, unless otherwise expressly provided in this Lease, (i) references to agreements (including this Lease) and other contractual instruments shall be deemed to include all subsequent amendments and other modifications thereto, but only to the extent that such amendments and other modifications are not prohibited by the terms of this Lease; and (ii) references to any statute or regulation are to be construed as including all statutory and regulatory provisions consolidating, amending, replacing, supplementing, or interpreting the statute or regulation.

(c)
The captions and headings of this Lease are for convenience of reference only and shall not affect the interpretation of this Lease.

(d)
All attachments referenced within this Lease and any amendments are attached hereto and are considered part of the terms of this Lease.

(e)
This Lease may use several different limitations, regulations, or policies to regulate the same or similar matters.  All such limitations, regulations, and policies are cumulative and each shall be performed in accordance with its terms.

(f)
All due dates and/or deadlines referenced in this Lease that occur on a weekend or holiday shall be considered as if occurring on the next business day.

(g)
All time periods in this Lease shall commence on the day after the date on which the applicable event occurred, report is submitted, or request is received.

(h)
Time is of the essence in this Lease.

1.3
Accounting Principles 
Unless the context otherwise clearly requires, all accounting terms shall be construed, and all financial computations required under this Lease shall be made, in accordance with GAAP, consistently applied.
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ARTICLE II: GRANTING CLAUSE; RESERVATIONS

2.1
Granting Clause

In consideration of the payment of the amounts stated in Article IV of this Lease, the receipt and sufficiency of which are hereby acknowledged, and according to the covenants and commitments herein agreed to be kept and performed by the Lessee, the Lessor grants, leases, and lets to the Lessee an exclusive wind lease on the Leased Premises for the purpose of researching and developing a Project to convert the Wind Resources on the Leased Premises to Electricity and for the subsequent collection and transmission of that Electricity to market.  Pursuant to this Lease, the Lessee shall have the exclusive right to make use of and convert the Wind Resources on the Leased Premises to Electricity.

2.2
Scope of Granting Clause

The scope of this grant is limited to the development of the aforementioned Project on the Leased Premises and any other related activities that include, but are not limited to:

(a)
installing meteorological towers to study wind speed, wind direction, and other meteorological data necessary to analyze the potential of the Wind Resources on the Premises; 

(b)
accessing the Premises for permitting, site analysis, extraction of soil and water samples, and other geotechnical analyses and tests necessary to determine the feasibility of converting the Wind Resources to Electricity; and 

(c)
constructing, installing, using, replacing, upgrading, relocating, removing, maintaining, and operating the Improvements necessary for the Project.  
2.3
Easements

Easements on PSF lands not within the Premises shall be granted by the Lessor subject to the provisions of the Texas Natural Resources Code Chapter 51, Subchapter G at the sole cost and expense of the Lessee.  The Lessor agrees to cooperate with the Lessee to obtain any necessary easements for the Project.  Notwithstanding the preceding sentence, any necessary easements over privately owned lands must be obtained solely by the Lessee and at the sole cost and expense of the Lessee.  

2.4
Phases of the Lease

The Lease shall be divided into two phases as follows:

2.4.1
Phase I: Research and Analysis

Phase I is intended to be the research and analysis phase of the Lease.  During Phase I, the Lessee shall have all the necessary access to the Premises for the exclusive purpose of performing, at the Lessee’s sole cost and expense, the activities stated in the Lessee’s approved Research Plan.  During Phase I, the Lessee shall also prepare and submit to the Lessor Phase I progress reports on a Quarterly Basis and a Phase I Final Report. 

2.4.2
Phase II: Development and Production

Phase II is intended to be the construction and production phase of the Lease.  During Phase II, the Lessee shall have all the necessary access to the Premises for the exclusive purpose of performing, at the Lessee’s sole cost and expense, all the activities permitted under this Lease, including those stated in the Lessee’s approved Production Plan.  During Phase II, the Lessee shall also prepare and submit to the Lessor Phase II construction and/or installation progress reports on a Quarterly Basis, Phase II construction and/or installation final reports, Phase II miscellaneous reports, and a Phase II final report.  

2.5
Reservations

The Lessor excepts and reserves the full use of the Premises and all rights with respect to its surface and subsurface for any and all purposes except for those granted to the Lessee.  The aforementioned excepted and reserved full use of the Premises by the Lessor includes, but is not limited to, the right of ingress, egress, and use of the Premises by the Lessor, its surface lessees, and its mineral lessees, for any purpose set forth in the Lessor’s lease agreements with such other lessees.  

2.6
As Is

The Lessee has inspected the physical and topographic condition of the Premises and accepts the same “as is,” in its existing physical and topographic condition.  The Lessee acknowledges that it is not relying on any representation, statement, or other assertion of the Lessor with respect to the condition of the Premises, but is relying on the Lessee’s own inspection of the Premises.  The Lessor disclaims any and all warranties of habitability, merchantability, suitability, fitness for any purpose, and any other express or implied warranty not expressly setforth in this Lease.  The use of the term “grant” in no way implies that this Lease is free of liens, encumbrances, and/or prior rights.  The Lessee is put on notice that other grant and/or encumbrance may be of record, and the Lessee is advised to examine the records in the archives and records division of the GLO and records of the county in which the Premises are located.
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ARTICLE III: TERM

3.1
Term

Except as otherwise provided for in this Lease, the term of this Lease shall be comprised of two phases, Phase I and Phase II, further described as follows:  

(a)
Phase I of this Lease shall run from the Effective Date until either the Lessor approves the Lessee’s Production Plan or the Lessee exercises its option to terminate the Lease, whichever comes first, but no later than close of business on the Phase I Termination Date.  Notwithstanding the preceding sentence, submission by the Lessee of a Production Plan will toll the Phase I Termination Date until the Lessor either approves or rejects the plan.  Consequently, for any period that a Production Plan is being considered by the Lessor, the Phase I Termination Date will be extended by such a period.  If the Lessee fails to submit a Production Plan by the Phase I Termination Date, the Lessor shall deem this to be a rejection of Phase II and shall terminate the Lease.  However, not later than 180 days prior to the Phase I Termination Date, the Lessee may request an extension, and the Lessor may, at its own discretion, extend the Phase I Termination Date.  At the end of Phase I or in case of default or termination, the Lessee, at its sole cost, shall remove any meteorological towers from the Premises within a reasonable time period.  Notwithstanding the preceding sentence, if the Lessee intends to continue using the meteorological towers for research beyond the term of Phase I, the Lessee shall not be required to remove the meteorological towers, so long as (i) the Lease has not been terminated; (ii) the Lessee is continuing its research, (iii) the Lessee is delivering reports to the GLO with any data acquired from that research, and (iv) the Lessee is maintaining the meteorological towers in a good and proper working condition.  
(b)
Phase II of this Lease shall consist of two (2) terms, the Construction Period and the Production Period.  The Construction Period shall run from the approval of the Lessee’s Production Plan by the Lessor until the Lessee completes the construction of all Improvements outlined in the Lessee’s Production Plan, but no later than the last Maximum Construction Period.  The Construction Period may overlap the Production Period if the Lessee’s Production Plan contains more then one (1) Capacity Block.  The Lessee shall trigger the Production Commencement Date through the Notification of Commercial Production Letter that shall state such date on which the Lessee intends to begin Commercial Production of Electricity or Byproducts; provided, however, that such date shall not exceed the Maximum Construction Period for the first (1st) Capacity Block, plus any extensions granted in accordance with the Construction Period Extension section of Article III.  The Lessee shall deliver the Notification of Commercial Production Letter to the Lessor at least ten (10) days prior to such date.  Partial Commercial Production of Electricity or Byproducts shall not trigger the Production Commencement Date.  The Production Period shall run from the Production Commencement Date and shall terminate 30 years from such date.  

At the end of Phase II, this Lease shall terminate unless an extension is requested and granted.  Not later than 180 days prior to the expiration of this Lease, the Lessee may advise the Lessor of its desire to obtain an extension of the Lease and enter into negotiations regarding terms and conditions.  At the end of Phase II or any extension of the Lease or in case of default or termination, the Lessee, at its sole cost, shall remove all Improvements from the Premises within a reasonable time, subject to the Ownership of Improvements section in Article VI.  

3.2
Lessee’s Option to Terminate or Proceed to Phase II

Upon the Lessee’s delivery of a Phase I Final Report, the Lessee shall have an option for a period of 90 days to either terminate the Lease or notify the Lessor of its intent to submit a Production Plan that meets the requirements of the Production Plan section of Article IV.  Notwithstanding the preceding sentence, Phase I of the Lease shall terminate no later than close of business on the Phase I Termination Date, as more definitively described in the Term section of Article III.

3.3
Maximum Construction Periods

The Maximum Construction Periods shall depend on the Project Capacity and will be separated into blocks (“Capacity Blocks”) according to the following chart:  

	Capacity Block
	Installed Capacity

(in MW)
	Maximum Construction Periods

(in months from commencement of Phase II)
	Construction Period Extension

(in months)

	1 
	0-250 
	36
	12

	2
	251-375
	48
	12

	3
	More than 375
	60
	None


For example, if the Lessee’s Project Capacity according to their Production Plan is 450 megawatts, then the Lessee shall have 36 months from the commencement of Phase II to construct the first Capacity Block (with possible extensions up to 12 months); 48 months from the commencement of Phase II to construct the second Capacity Block (with possible extensions up to 12 months); and 60 months from the commencement of Phase II to construct the third Capacity Block (with no further extensions).  Extensions are not intended to toll or extend the Maximum Construction Period for any subsequent Capacity Block, as such, all Maximum Construction Periods shall commence as of the commencement of Phase II.  If the Maximum Construction Period and/or any approved extensions for the first Capacity Block have expired, and the Lessee has not commenced Commercial Production of Electricity or Byproducts, the Lessor may terminate the Lease.  The Construction Period may overlap the Production Period if the Lessee’s Project Capacity according to their Production Plan exceeds 250 megawatts.

3.4
Construction Period Extension

The Lessee shall conduct its activities under this Lease according to the Lessee’s Production Plan and the chart above.  Any request from the Lessee to extend or modify the first two Maximum Construction Periods must be delivered to the Lessor in writing.  The Lessor must, within 30 days, approve any extensions where the Lessee’s deviation from the approved Maximum Construction Period was beyond the Lessee’s control and where the Lessee was otherwise acting as a reasonable and prudent operator. 

3.5
Retained Acreage

The Lessee’s approved Production Plan will contain the amount of acreage the Lessee will retain for the entire Project, including the Wind Easement.  Upon the commencement of Phase II, the Lessee shall only retain the aforementioned leased acreage (herein after the “Retained Acreage”).  This Lease will then be amended to release all acreage outside the Retained Acreage boundaries.  It is mutually understood and agreed that the Wind Easement merely precludes the authority of the Lessor to allow the installation or construction by others of structures, vehicles, or objects on the surface of the submerged land that is encompassed by the Wind Easement, except for those reservations referenced in the Reservations section of Article II.  The Lessee agrees that the Wind Easement shall not convey to the Lessee any rights, or limit any rights of third parties, that are not owned, possessed, or capable of being possessed by the Lessor.  The Lessor may, at its sole discretion, add acreage to the Premises at any time to allow the Lessee to relocate any Improvements.

3.6
Force Majeure

a)
If, after a good faith effort, the Lessee is prevented from: 

(i)
complying with any express or implied covenant of this Lease; 

(ii)
constructing wind turbines on the Premises; 

(iii)
producing or transmitting Electricity to market; or 

(iv)
performing any other activity reasonably related to and/or required by this Lease

by reason of war; terrorism; rebellion; riots; strikes; acts of God; any valid order, rule, or regulation of governmental authority (e.g., a third-party contest to any governmental approval or any legal action intended to prevent issuance of a permit or approval); or similar events that are beyond the control of the Lessee (collectively referred to as a “Force Majeure Condition”), then, while so prevented, the Lessee’s obligation to comply with such covenant shall be suspended, and the Lessee shall not be liable for damages for failure to comply with such covenant.  This Provision should not extend the Production Period, unless the Force Majeure Condition impacts the entire Project.  However, if non-performance continues for more than 24 months, the Lessor may terminate this Lease immediately upon written notification to Lessee; provided, however, for good cause shown, the Lessor may extend the Lease.  It is mutually agreed and understood that a reduction or cessation of wind from natural causes on the Premises is not an act of God.  
(b)
Upon reasonable proof submitted by the Lessee to the Lessor of an event of Force Majeure, any time periods set forth in this Lease shall be tolled while the Lessee is prevented, by any such event, from conducting any activities described in the Research Plan or the Production Plan, or any other activity contemplated by this Lease.  For example, if there is a Force Majeure Condition in effect for 30 days during the Construction Period, then the end of the Maximum Construction Period for the Capacity Block(s) shall be extended by an equivalent 30-day period.  

(c)
The Lessee may qualify for a 12-month extension of the 24-month Force Majeure period stated above if the following criteria are met:  

(i)
The event of Force Majeure can reasonably be expected to be remedied within an additional 12 months; 

(ii)
The Lessee notifies the Lessor, in writing prior to the expiration of the 24-month period, of the Lessee’s intention to continue working to eliminate the condition of Force Majeure; 

(iii)
The Lessee, as a reasonable and prudent operator, continues to work diligently to eliminate the Force Majeure Condition; and

(iv)
The event of Force Majeure was a hurricane, storm, natural disaster, or a collision with a vessel.
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ARTICLE IV: CONSIDERATION
In consideration of the mutual covenants and agreements set forth in this Lease, the Lessee agrees to pay the Lessor as follows:

4.1
Consideration for Phase I and the Construction Period of Phase II

The Lessee shall pay, as consideration for the use of the Premises between the Effective Date and the Production Commencement Date on which construction for the final Capacity Block has been completed, the annual fees listed on the table below on or before the due date:

	Due Date
	Annual Fee

	Effective Date 
	

	1st Anniversary of Effective date
	

	2nd Anniversary of Effective date
	

	3rd Anniversary of Effective date
	

	4th Anniversary of Effective date
	

	5th Anniversary of Effective date
	

	6th Anniversary of Effective date
	

	7th Anniversary of Effective date
	


The annual fee will be pro-rated to the nearest month for the last year of Phase I, if that period is a partial year.  The Lessee may, at its own discretion, begin Partial Commercial Production of Electricity or Byproducts without triggering the Production Commencement Date.  However, any such Partial Commercial Production of Electricity or Byproduct shall require the Lessee to pay a Production Royalty at the rate required under the following section, along with the Annual Fee for that same calendar year.  The Minimum Annual Royalty defined below shall not apply to Partial Commercial Production.

4.2
Consideration for the Production Period of Phase II

4.2.1
Production Royalty 

The Lessee shall pay the Lessor a Production Royalty payment on a Quarterly Basis, subject to Sections 4.2.2 through 4.2.4 and the following rates: 

(a)
On a Quarterly Basis, from the Production Commencement Date to the end of the eighth (8th) year of production, the Lessee shall pay 

 percent (
 %) of Gross Revenues.

(b)
On a Quarterly Basis, from the beginning of the ninth (9th) year of production to the end of the 16th year of production, the Lessee shall pay 

 percent (
 %) of Gross Revenues. 

(c)
On a Quarterly Basis, from the beginning of the 17th year of production to the end of the 30th year of production, the Lessee shall pay 

 percent (
 %) of Gross Revenues. 

4.2.2
Minimum Annual Royalty 

At the end of each calendar year, the Lessee shall pay the Lessor the positive difference, if any, between the Minimum Annual Royalty and the aggregate Production Royalty paid over that year.  The Minimum Annual Royalty rates are as follows:

(a)
From the Production Commencement Date to the end of the eighth (8th) year of production, the Minimum Annual Royalty shall be 


 Dollars ($

) per MW Installed.

(b)
From the beginning of the ninth (9th) year of production to the end of the 16th year of production, the Minimum Annual Royalty shall be 

 Dollars ($

) per MW Installed.

(c)
From the beginning of the 17th year of production to the end of the 30th year of production, the Minimum Annual Royalty shall be 


 Dollars ($

) per MW Installed.

The Minimum Annual Royalty due during the first (1st) calendar year shall be pro-rated.  

In the event of a Force Majeure Condition, the Minimum Annual Royalty shall be pro-rata on a yearly basis according to the following formula:

Inoperative Capacity (IC)
The megawatt capacity of the turbine that was inoperative due to a Force Majeure Condition.

MW Installed (MWI)

The MW Installed at the time of the Force Majeure Condition.

Time Inoperative (TI)

The total number of days the aforementioned turbine was inoperative due to a Force Majeure Condition.

Year (Y)


The number of days in the given calendar year.

Minimum Royalty (MR)
The Minimum Annual Royalty for the given Year as defined in this section.

MR–[MR/(MWI*Y)]*[(IC1*TI1)+(ICn*TIn) + …] = Pro-Rata Minimum Annual Royalty

Note:
The subscripts denote the specific turbines affected by the Force Majeure.  As such, “n” denotes the total number of affected turbines.
For example, if there is a Force Majeure Condition that prevents the Lessee from operating a 3.6 MW turbine and a 5 MW turbine in a wind farm that has 80 MW Installed, and the 3.6 MW turbine was down for 30 days while the 5 MW turbine was down for 60 days on a year that has 365 days, then the pro-rata Minimum Annual Royalty (assuming an Minimum Annual Royalty of $100,000) shall be calculated as follows:

$100,000-[$100,000/(80*365)]*[(3.6*30)+(5*60)]=$98,604.64

4.2.3
Royalty In-Kind

(a)
Uncontracted Capacity Royalty In-Kind

On not less than 60 days’ notice to the Lessee, the Lessor may require at any time or from time to time that, for a period of not less than 30 days, payment of all Production Royalties accruing to the Lessor attributable to the Project Capacity and not subject to a sales agreement with a term of greater than 30 days (the “Uncontracted Capacity”) be made in-kind.  If the Lessor provides such indication to receive payment in-kind, the Lessor shall be responsible for complying with all ERCOT protocols (physical and financial) associated with receipt of such in-kind payment.   

(b)
Contracted Capacity Royalty In-Kind

Prior to entering into any agreement with a term greater than 30 days pursuant to which the Lessee anticipates receiving payment for Electricity Products (“Contracted Capacity”), the Lessee shall notify the Lessor as to the anticipated payment terms of such agreement.  Within ten (10) days of the Lessee’s notice, the Lessor may submit an indication to the Lessee requiring that, for the duration of such agreement, payment of all Production Royalties accruing to the Lessor under attributable to the Project Capacity that is subject to sales agreements be made in-kind.  If the Lessor provides such indication, the Lessor shall be responsible for complying with all ERCOT protocols (physical and financial) associated with receipt of such in-kind payment. 

4.2.4
Qualified Interruption of Commercial Production 

This provision applies to the Production Period of Phase II.  The Lessee may qualify for a reduction in its Minimum Annual Royalty if there is a Qualified Interruption of Commercial Production (QICP) of Electricity during a calendar year, and the aggregate Production Royalty payments over the same year total less than the Minimum Annual Royalty.  

A QICP is defined as a lapse in Commercial Production of Electricity that meets the following criteria:

(a)
The lapse is the result of mechanical failures, equipment shortages, or other similar industry or supplier related shortcomings, not the result of a Force Majeure; 

(b)
Such mechanical failures, equipment shortages, or other similar industry or supplier related shortcomings are not the result of the Lessee’s or any Affiliated Party’s negligence; 

(c)
The Lessee, as a reasonable and prudent operator, has made every commercially reasonable attempt to resolve the problem(s); 

(d)
The lapse in Commercial Production of Electricity is longer than 15 continuous days; and

(e)
Within 30 days of such lapse, the Lessee provides the Lessor, in writing, a notice explaining the reason for such mechanical failures, equipment shortages, or other industry or supplier related shortcomings, together with a declaration that these qualify as a QICP.

If the Lessee meets the requirements of this provision, the Lessee’s Minimum Annual Royalty shall be replaced, during the period of the QICP, by that year’s Production Royalty rate.  For example, if the respective QICP is two (2) months long and takes place during the first year of this Lease, the Minimum Annual Royalty shall be prorated and replaced by the 
 percent (
%) Production Royalty for those two (2) months.  Notwithstanding this provision, a prolonged and continuous QICP of more than 12 months may be construed as an Event of Default.

4.2.5
Royalty Payments

(a)
Production Royalty

Production Royalty payments shall be due and must be received by the Lessor on a Quarterly Basis on or before the fifth (5th) day of the second month that follows the end of the calendar quarter.  Production Royalty Payments will be pro-rated to the nearest month for any partial calendar quarter.

(b)
Minimum Annual Royalty

In the event that the Minimum Annual Royalty is greater than the aggregate Production Royalty paid over a calendar year, the Lessee shall pay the Lessor the positive difference, if any, on or before the fifth (5th) day of the second (2nd) month that follows the end of the fourth (4th) calendar quarter of any given calendar year.  Minimum Annual Royalty payments will be pro-rated to the nearest month for any partial calendar year.

4.2.6
Past Due Royalties

Past due royalty and other past due payments shall bear interest from maturity at the rate of ten percent (10%) per annum from the due date until actually paid, as provided in Section 51.301 of the Texas Natural Resource Code.  

4.3
Removal Deposits

Prior to initiating construction of any Improvements related to or necessary for the Research Phase, the Lessee shall deposit with the Lessor a removal deposit.  Similarly, Prior to initiating construction of any Improvements related to or necessary for the Production Phase, the Lessee shall deposit with the Lessor an additional removal deposit.  At the Lessee’s option, the removal deposits may be:

(a)
A bond (from an issuer with an A.M. Best’s Rating of not less than A); 

(b)
An irrevocable letter of credit from a bank; or 

(c)
A cash deposit.  

Each removal deposit must be in an amount sufficient to cover the surface and subsurface restoration costs and the estimated removal of the respective types of Improvements.  The Lessee, with approval from the Lessor, shall determine the removal deposit amount based on the type and quantity of Improvements the Lessee intends to install according to the Research Plan (for research equipment related Improvements) or the Production Plan (for production equipment related Improvements).  If the actual quantity or type of Improvements exceeds the estimated quantity and type, the Lessor, at its option, may demand an increase in the removal deposit.  Further, the Lessor reserves the right, at any time, to review each of the removal deposits, ascertain their adequacy, and require any adjustment to the amount of the removal deposits that may be necessary, such that the removal deposits continue to cover the surface and subsurface restoration costs and removal of the Improvements.  Failure to (i) obtain approval of the required removal deposits, (ii) post the required removal deposits prior to construction of the Improvements, (iii) to increase the removal deposits within 90 days of demand by the Lessor in the event the actual quantity or type of Improvements exceeds the estimated quantity and type, or (iv) increase the removal deposits within 90 days of notice by the Lessor in the event an adjustment in the removal deposits is required may be construed as an Event of Default.  If at the end of Phase I (for research equipment related Improvements) or the end of Phase II (for production equipment related Improvements), or in case of default or termination, the Lessee fails to remove the Improvements according to the terms of this Lease, the Lessor may use the removal deposits to cover the surface restoration costs and the actual and reasonable costs of removal of such Improvements.  
4.4
Holdover
If the Lessee continues in possession of the Premises after expiration or earlier termination of this Lease, the Lessee will be deemed to be occupying the Premises on the basis of a month‑to‑month tenancy subject to all of the terms and conditions of this Lease, except that, as liquidated damages by reason of such holding over, the amounts payable by the Lessee under this Lease shall be increased such that the Consideration and any other sums payable hereunder shall be 200% of the amount payable to the Lessor by the Lessee for the applicable period immediately preceding the first day of the holdover period.  The Lessee acknowledges that in the event it holds over, the Lessor's actual damages will be difficult, if not impossible, to ascertain, and the liquidated damages herein agreed to be paid are reasonable in amount and are payable in lieu of actual damages and are not a penalty.  The Lessee further acknowledges that acceptance of consideration under this provision does not imply the Lessor consented to hold over.  This month‑to‑month tenancy may be terminated by either party upon 30 days’ written notice to the other.
4.5
Research and Analysis Plan

Within 60 days after the Effective Date of this Lease and before initiating any physical activities on the Premises, the Lessee shall submit the Research Plan to the Lessor for review and approval.  The Research Plan must be consistent with the applicable Coastal Management Program (CMP) goals and policies as outlined in Title 31, Section 505.30 of the Texas Administrative Code.  If there is an Army Corps permitting process, then any applicable CMP consistency process is satisfied.  The Lessor has 60 days to either approve the Lessee’s Research Plan or reject the Research Plan.  If the Lessor rejects the Lessee’s Research Plan, it must do so in writing and include a detailed explanation as to why the Research Plan was rejected.  Upon receipt of the Lessor’s notice of rejection, the Lessee has 30 days to submit a revised Research Plan, or the Lease shall terminate and the Lessor will refund any consideration received from the Lessee.  The Lessor’s failure to approve or reject the Research Plan within the allotted 60 days shall constitute approval of the Research Plan.  The Lessor must approve the Lessee’s Research Plan if it is determined by the Lessor to include and be consistent with the applicable CMP goals and policies and it contains, at a minimum, the following:

4.5.1
Administrative information 

The names and mailing addresses of the Lessee’s primary Research Plan supervisors and operators.  Additionally, upon request, the Lessee shall be required to provide contact information of any other personnel associated with the project.

4.5.2
Schedule

A projected schedule and discussion of proposed material research methods and activities to be conducted on the Premises.  The Lessee shall in good faith make every commercially reasonable effort to work expeditiously and stay within this schedule.

4.5.3
Research Equipment and/or Improvement Sites

The Lessee should submit maps and other information sufficient to locate proposed areas of operations and placement of any research equipment and Improvements.  When choosing the location of research equipment and Improvements, the Lessee should take careful consideration of this Lease’s Reservation Provision.  The Lessee should also specify the approximate location and size of any surface area that may be disturbed for the placement of the proposed research equipment and Improvements. 

4.5.4
Data/Information

The Lessee should describe the type of data/information that it intends to collect on the Premises during Phase I.  If the Lessee has collected any such data/information prior to commencement of Phase I, the Lessee should submit such data/information, subject to the Lease’s Confidentiality and Public Records provisions.  This data/information shall include, but is not limited to, actual wind speeds on or above the Premises at various times during the day, and any information on other climatic or geo-technical conditions that must be analyzed to successfully develop the Wind Resources on or above the Premises.  

4.5.5
Environmental Impact Studies

The Lessee shall submit plans outlining how it intends to prepare and/or respond to, at its own cost and expense, any necessary environmental studies.  The Lessee shall, at a minimum, retain an Avian Specialist to prepare a reasonable plan to determine the manner in which birds and bats migrate, move, and fly across the Premises and the degree to which, if any, the Project might affect the activity of any such birds and bats.  The Lessee shall be required to provide the Avian Specialist’s initial scope of work, and any amendments to such scope of work, to the Lessor for review and approval as to content.  The scope of the avian study shall, at a minimum, require the Avian Specialist to submit a report that would provide reasonable recommendations and requirements that would mitigate or lessen any material adverse impact(s) that the Project would have on any avian species.  The Lessor’s approval of the Avian Specialist’s scope or work and any amendment thereto shall not be unreasonably withheld.  A copy of any status or final reports provided by the Avian Specialists to the Lessee shall be delivered promptly to the Lessor, and the Lessor shall not be bound by the Lease’s Confidentiality and Public Records provisions.

4.5.6
Additional information

Within the Lessor’s 60-day evaluation period, the Lessor may request from the Lessee additional information not encompassed within Sections 4.5.1 through 4.5.5 to reasonably evaluate the Project.  The Lessee shall have an additional 60 days to submit this information, and the Lessee’s obligation in Section 5.1(g) shall be extended on a day-per-day basis until the Lessee submits the information, but no longer than 60 days.

4.6
Phase I Progress Reports
The Lessee shall submit a Phase I progress report on a Quarterly Basis during Phase I of this Lease.  Progress reports shall include, at a minimum: 

(a)
A brief narrative of the overall progress since the beginning of Phase I or since the last progress report; 

(b)
One (1) copy of any and all studies, data, surveys, or test reports compiled or completed during the given period.  All such reports, information, and relevant data constituting proprietary business records are to remain confidential, subject to the Lease’s Confidentiality and Public Records provisions and if marked or designated “confidential,” or words to that effect, by the Lessee;

(c)
A brief description of any problems that were encountered during the previous reporting period that might affect compliance with the approved Research Plan or cause a change in any of the Research Plan objectives; and 

(d)
A description of any action the Lessee has taken or plans to undertake to correct any problems that were encountered.

4.7
Phase I Final Report

The Lessee shall prepare and submit to the Lessor the Phase I Final Report when, in the Lessee’s judgment, the Lessee has completed the Research Plan’s objectives and activities, but no later than 90 days prior to the Phase I Termination Date; or within 60 days of the Lessee electing to terminate the Lease.  The obligation to deliver a Final Phase I Report shall survive any termination of the Lease.  The Phase I Final Report shall include, at a minimum:

(a)
A comprehensive narrative of the Phase I research activities and their results as outlined by the Lessee’s Research Plan; 

(b)
One (1) copy of any and all studies (including the final report received from the Avian Specialist), data, surveys, or test reports compiled or completed during Phase I, along with a report summarizing the aforementioned information.  All such reports, information, and relevant data constituting proprietary business records are to remain confidential, subject to the Lease’s Confidentiality and Public Records provisions and if marked or designated “confidential,” or words to that effect, by the Lessee;

(c)
A brief description of the Lessee’s schedule and method for removing the Improvements that will not be necessary during Phase II of the Lease; 

(d)
A brief description of any problems that were encountered during Phase I that affected compliance with the approved Research Plan or caused a change in any of the Research Plan objectives; and 

(e)
A description of any action the Lessee undertook to correct any problems that were encountered.

4.8
Production Plan

Within 90 days after the Lessee delivers its notice of intent to submit a Production Plan, and before initiating any production related activities on the Premises, the Lessee shall submit a Production Plan to the Lessor for review and approval.  The Production Plan must be consistent with the applicable Coastal Management Program (CMP) goals and policies as outlined in Title 31, Section 505.30 of the Texas Administrative Code, as applicable at the time.  If there is an Army Corps permitting process, then any applicable CMP consistency process is satisfied.  The Lessee’s failure to submit a Production Plan within the aforementioned 90 days or prior to the close of business on the Phase I Termination Date, whichever comes first, shall be considered an Event of Default.  The Lessor has 60 days to either approve the Lessee’s Production Plan or reject the Production Plan.  If the Lessor rejects the Lessee’s Production Plan, it must do so in writing and include a detailed explanation as to why the Production Plan was rejected.  Upon receipt of the Lessor’s notice of rejection, the Lessee has 30 days to submit a revised Production Plan, or the Lease shall terminate.  The Lessor’s failure to approve or reject the Production Plan within the allotted 60 days shall constitute approval of the Production Plan.  The Lessor must approve the Lessee’s Production Plan if it is determined by the Lessor to include and be consistent with the applicable CMP goals and policies and it contains, at a minimum, the following:

4.8.1
Administrative information

The names and mailing addresses of the Lessee’s primary Production Plan supervisors and operators.  Additionally, upon request, the Lessee shall be required to provide contact information of any other personnel associated with the project.

4.8.2
Schedule

A projected schedule and discussion of proposed material production activities to be conducted on the Premises.  The Lessee shall in good faith make every commercially reasonable effort to work expeditiously and stay within this schedule.

4.8.3
Analysis of Market Potential

Documentation of the Lessee’s marketing activities and the interest of any municipal providers that may be potential purchasers of Electricity or Byproducts.

4.8.4
Improvements

Maps and other information sufficient to locate proposed areas of construction and/or production and the placement of Improvements.  Topographic maps should show the approximate location and size of any surface area that may be disturbed with the placement of the proposed Improvements.  When choosing the location of such Improvements, the Lessee should take careful consideration of the Lease’s Reservation Provision. 

4.8.5
Development Strategy

The Lessee’s strategy for developing the Premises’ Wind Resources, including the number of turbines to be installed; the capacity of each turbine; the total capacity for the Project (totaling a minimum of 250 MW); the type and manufacturer of the turbines, the location of each turbine within the Premises, and the reasonable amount of Retained Acreage required by the turbines and the Improvements collectively.  The Retained Acreage proposed by the Lessee must be substantiated by manufacturer and industry standards. 

4.8.6
Lessee Environmental Requirements 

The Lessee affirms that, if required by the Army Corps of Engineers, the Lessee will perform all of the tasks associated with an Environmental Impact Study (“EIS”) that are specified by the Army Corps of Engineers.  In the event that the Lessee is not required to perform an EIS for the Project and the Avian Specialist’s final report concludes that the Project would reasonably be expected to have a material adverse impact on one or more avian species, then the Lessee shall be obligated to prepare and implement a plan to adhere to the pre-construction and post-construction impact mitigation requirements presented in the final report delivered by the Avian Specialist.

4.8.7
Post-Construction Research

The Lessee affirms that it will provide and implement a post-construction avian monitoring plan based on the results of the research conducted in accordance with the Approved Research Plan, the configuration of the wind farm as proposed in the Production Plan, prevailing technology reasonably available to the Lessee, the reasonable recommendation of the Avian Specialist, and any permit requirements placed on the Lessee or the Project by a governmental entity with legal and valid authority to impose such requirements.  The Lessor and the Lessee agree that the portions of the post-construction monitoring plan that are not associated with any permit requirement may be modified based on changes in technology and results gathered as the post-construction monitoring plan is implemented, provided that the Lessor reasonably approves such modifications.

4.9
Phase II Construction and/or Installation Progress Reports

Upon the commencement of the Construction Period of Phase II and up to the construction of the entire Project, the Lessee shall submit construction and/or installation progress reports on a Quarterly Basis.  The construction and/or installation progress reports shall include: 

(a)
A brief narrative of the overall progress since the beginning of Phase II or the last progress report, including the number of wind turbines that are under construction or have been installed, the stage of construction and installation for each wind turbine, and the estimated time of completion for all wind turbines, including those not yet under construction;

(b)
A brief description of any material problems that were encountered during the previous reporting period that might affect compliance with the approved Production Plan or cause a material change in any of the Production Plan objectives; and 

(c)
A description of any action the Lessee has taken or plans to undertake to correct any problems that have been encountered.

4.10
Phase II Construction and/or Installation Final Report

At the completion of the construction and/or installation of the wind turbines as outlined in the Lessee’s Production Plan or within 90 days after to the Production Commencement Date, the Lessee shall submit a Phase II Construction and/or Installation Final Report.  This report shall include, at a minimum:

(a)
A comprehensive narrative of the Phase II construction and/or installation activities and their results as outlined by the Lessee’s Production plan; 

(b)
A brief description of any material problems that were encountered during construction and/or installation of the wind turbines that affected compliance with the approved Production Plan or cause a change in any of the Production Plan objectives; and 

(c)
A description of any action the Lessee undertook to correct any material problems that were encountered.

4.11
Phase II Miscellaneous Reports

4.11.1
Contracts

Within 30 days after entering or making contracts under which Electricity or Byproducts are sold, the Lessee shall furnish the Lessor with notice of such contracts and all subsequent amendments to those contracts.  All contracts and records pertaining to the production and disposition of Electricity produced on the Premises shall, at all times, be subject to inspection and examination by the Commissioner, the Attorney General, the State Auditor, the Governor, or any one of their representatives, in each case, of the State of Texas.  The foregoing shall, to the extent allowed by law, remain confidential so as to protect the commercial interests of all relevant parties.
4.11.2
Certified Statement

Upon payment of any Production Royalties, the Lessee shall submit a statement certifying the accuracy of any documented reports submitted by the Lessee.  Such reports may be in the form of utility invoices and/or meter readings to the extent they are relevant to actual Commercial Production.  Any power lost during transmission to the grid should never be included.  The Lessee is responsible for proving up such losses to the Lessor. 

4.12
Phase II Final Report

At the end of Phase II or upon earlier termination of the Lease, the Lessee shall submit a Phase II Final Report to the Lessor.  The Phase II Final Report shall include, at a minimum:

(a)
A comprehensive narrative of the Phase II activities and their results as outlined by the Lessee’s Production plan; and

(b)
A brief description of the Lessee’s schedule and method for removing the Improvements.
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ARTICLE V: DEFAULT

5.1
Events of Default
With respect to the Lessee, it shall be an event of default hereunder (“Event of Default”) if:

(a)
the Lessee fails or refuses to timely pay Consideration or any other payments required by this Lease after it becomes due;

(b)
the Lessee fails or refuses to comply, timely perform, or observe any of the covenants, duties, obligations, and/or conditions under this Lease;

(c)

the Lessee abandons or vacates the Improvements, the Premises, or any significant portion thereof;


(d)
there is an entry of a court order requiring the dissolution, winding up, or termination of the Lessee’s business affairs; 
(e)
the Lessee fails to materially comply with rules and regulations in the Texas Administrative Code, the Texas Natural Resources Code, or any other rules or regulations promulgated by any state or federal governmental entity with proper jurisdiction over any of the uses permitted under this Lease, unless such a failure to comply is redressed through an enforcement action by an applicable state agency with proper jurisdiction;

(f)
the occurrence of any Insolvency Event, whether voluntary or involuntary;

(g)
the Lessee ceases or fails to initiate construction of the meteorological towers, during Phase I of this Lease, on the Premises for reasons other than Force Majeure for a period in excess of 90 days from obtaining all requisite permits or 16 months from the Effective Date, whichever is later; provided, however, that the Lessee diligently and in good faith pursues measures that may reasonably be expected to be necessary to obtain the required permits, and further provided that the Lessee provide to the Lessor a monthly status report regarding its efforts to obtain the necessary permits and employ the requisite engineers and contractors required for such project for every month beginning with the ninth (9th) month after the Effective Date until such meteorological towers have been installed; or

(h)
the Lessee ceases Commercial Production of Electricity for reasons other than Force Majeure or a QICP for any continuous period in excess of six (6) months.
With respect to the Lessor, it shall be an Event of Default hereunder if:

(a)
the Lessor commits a material breach of this Lease; or

(b)
the Lessor fails to provide or allow access by the Lessee to the Premises at any time during the term of the Lease or otherwise materially interferes with the Lessee’s exercise of its rights under this Lease.

5.2
Notice and Cure

There shall be no consequences for an Event of Default under this Lease, unless the defaulting party receives written notice of the Event of Default and such Event of Default continues for a period of 30 days after the defaulting party receives the notice.  A notice of Event of Default shall specify the event or events constituting the default.  This 30 day period shall be extended if the act, event, or condition is one that by its nature or circumstances reasonably requires more than 30 days to cure; provided, however, the defaulting party shall promptly and in good faith initiate and diligently pursue measures that are expected to cure or eliminate the Event of Default in a reasonable period of time.  If either party fails to cure an Event of Default, the non-defaulting party shall be entitled to terminate this Lease by written notice.  If either party fails to cure an Event of Default, the non-defaulting party shall be entitled to terminate this Lease by written notice, subject to the Rights of Lender provision of this Lease.

5.3
Winding Up

In the event of termination of this Lease, an Event of Default, or at the end of the term of this Lease, the Lessee shall perform the winding up tasks specified in this section.  The Lessee agrees that the provisions of this section shall survive termination of this Lease.

(a)
the Lessee and the Lessor shall account for, and properly present to each other, all claims for fees and expenses and pay those which are undisputed and otherwise not subject to set-off under this Lease; 

(b)
the Lessee shall restore the surface of the Premises and remove any Improvements.  If the Lessee fails to remove the Improvements, the Lessor may use the removal deposit to cover the surface restoration costs and the actual reasonable costs for removal of the Improvements; and

(c)
the Lessee shall prepare and deliver to the Lessor any reports required to be delivered under this Lease at such time.

5.4
Cumulative Rights and Remedies; No Waiver

A right or remedy conferred by this Lease upon or reserved by this Lease to either the Lessee or the Lessor is not intended to be exclusive of any other right or remedy, and each and every right and remedy shall be cumulative and in addition to any other right or remedy given under this Lease, or now or hereafter legally existing upon the occurrence of an Event of Default hereunder.  The failure of either the Lessee or the Lessor to insist at any time upon the strict observance or performance of any of the provisions of this Lease or to exercise any right or remedy as provided in this Lease shall not impair any such right or remedy or be construed as a waiver or relinquishment thereof with respect to subsequent defaults.  Every right and remedy given by this Lease to the Lessee or Lessor may be exercised from time-to-time and as often as may be deemed expedient by the Lessee or Lessor, as the case may be.
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ARTICLE VI: GENERAL TERMS, CONDITIONS, AND EXCEPTIONS

6.1
Assignment

Except as set forth in the Rights of Lender provision of this Lease, the Lease may not be assigned, nor the Premises subleased, without the prior written consent of the Lessor, which consent shall not be unreasonably withheld.  A change in ownership in the Lessee’s business entity of 30% or more shall be deemed an assignment subject to reasonable approval by the Lessor.  The preceding notwithstanding, the Lessee may subcontract for some or all of the services or work to be performed on the Premises.  The Lessee shall legally bind any such subcontractors to perform and make such subcontractors comply with all applicable certifications, duties, requirements, and obligations of the Lessee as specified in this Lease.  Nothing in this Lease shall be construed to relieve the Lessee of the responsibility for ensuring that the services and work rendered comply with all the terms and provisions of this Lease.  Upon request by the Lessor, and subject to the Confidentiality provision of this Lease, the Lessee will provide the Lessor the opportunity to review, inspect, and examine any subcontracts and all amendments, cancellations, or terminations to such subcontracts, which at a minimum shall include the identity of the subcontractor, the scope of its work on the Project, and the projected schedule under which it will be working.

6.2
Indemnity

The Lessee shall indemnify and hold harmless the Lessor; the GLO; and the Lessor’s and the GLO’s officers, agents, and employees from all liability and damages for any and all injuries or damages sustained by any person or property as a consequence of any negligence in the performance of the services referenced in this Lease and from any claims or amounts arising or recoverable under both federal and state workers’ compensation laws, Texas Tort Claims Act (Chapter 101, Tex. Civ. Prac. and Rem. Code), or any other such laws.  The Lessee shall further indemnify and be responsible for all damages or injury to property of any character occurring and prosecution of claims resulting from any act, omission, neglect, or misconduct of Lessee, Lessee's agents, or Lessee’s employees, in the manner or method of execution of the services herein to be performed; from failure to properly perform the services; from defective work or materials; or from breach of any representation or warranty in this Lease.  These requirements shall survive the term of this Lease until all claims have been settled or resolved and suitable evidence to that effect has been furnished to the Lessor.  

6.3
Insurance

Prior to the Lessor’s approval of the Research Plan, the Lessee shall acquire insurance and/or bonds, with financially sound and reputable independent insurers licensed by the Texas Department of Insurance, in the type, amount, and under the conditions listed in Attachment B for the duration of this Lease.  Furthermore, the Lessee agrees to provide to the Lessor, annually, certificates of insurance for all insurance policies obtained by Lessee under the terms of this Lease, including a schedule of coverage (or “underwriter’s schedules”) establishing to the satisfaction of the Lessor the nature and extent of coverage granted by each such policy.  In the event that following any audit by the Lessor any such policies are found to be deficient to comply with the terms of this Lease, the Lessee will provide such additional policies as the Lessor may reasonably request or that are required by law or regulation. 

6.4
Condition of Premises

Except as otherwise provided in this Lease, the Premises are to remain in their current topographical and hydrologic condition during the term of the Lease.  The Lessee is specifically prohibited from modifying the Premises in any manner not authorized in this Lease and from using, or allowing the use by others, of the Premises for any other purpose.

6.5
Protection of Natural and Historical Resources 

6.5.1
Pollution

The Lessee shall take no action on the Leased Premises that will result in the discharge of any solid or liquid material.  The Lessee shall use the highest degree of care and all appropriate safeguards to: 

(a)
Prevent pollution of air, ground, and water in and around the Leased Premises; and 

(b)
To protect and preserve natural resources and wildlife habitat.  

The Lessee shall comply with all applicable rules and regulations of the GLO and other governmental agencies responsible for the protection and preservation of public lands and waters.  In the event of pollution, or an incident that may result in pollution of the Leased Premises or adjacent property, which is the result of the Lessee's (or the Lessee's employees, contractors, invitees, and agents) acts or omissions, the Lessee shall immediately notify the Lessor, use all means reasonably available to recapture any pollutants that have escaped or may escape, and mitigate for any and all natural resources damages caused thereby.  Without limiting the foregoing, pollution of coastal wetlands, natural waterways, rivers, and impounded water shall be prevented by the use of containment facilities sufficient to prevent spillage, seepage, or ground water contamination.  No discharge of solid waste or garbage shall be allowed into state waters from any construction or support vessels, platforms, crew or supply boat, barge, or other equipment on the Leased Premises.  Solid waste includes, but is not limited to, containers, equipment, rubbish, plastic, glass, or any other man-made non-biodegradable items.  A sign must be displayed in a high traffic area on all vessels and platforms stating, “Discharge of any solid waste or garbage into State Waters from vessels or platforms is strictly prohibited and may subject a State of Texas Lease to forfeiture.”  Such statement shall be in lettering at least 1” in size.

6.5.2
Natural Historical Preservation Act and Antiquities Code of Texas

The Lessee is expressly placed on notice of the National Historical Preservation Act of 1966, (PB-89-66, 80 Statute 915; §470) and the Antiquities Code of Texas, Chapter 191, Tex. Nat. Res. Code Ann.  In the event that any site, object, location, artifact, or other feature of archeological, scientific, educational, cultural, or historic interest is encountered during any activity on the Leased Premises, the Lessee will immediately cease such activities and will immediately notify the Lessor and the Texas Historical Commission, P.O. Box 12276, Austin, Texas 78711, so that adequate measures may be undertaken to protect or recover such discoveries or findings, as appropriate.

6.6
Ownership of Improvements
The Lessee shall own any and all right, title, and interest in and to all Improvements on the Premises.  The Lessor, however, reserves the right to receive an assignment at the end of the term of the Lease to all or any portion of any platform or other structure that supports the wind turbines for the associated benefits of creating or maintaining an artificial reef on said structure.  Notwithstanding this provision, the Removal Deposit required per this Lease shall encompass the removal of this lower section.  No later than six (6) months prior to the expiration of the Lease, the Lessor shall notify the Lessee if the Lessor elects to receive an assignment as set forth herein.  If the Lessor elects to receive an assignment, the Lessee shall be excused from its obligation to remove the lower section, but the Lessor shall retain the portion of the Removal Deposit designated for the future removal of the lower section.
6.7
Confidentiality 
The Lessor shall keep confidential all information, in whatever form produced, prepared, observed, or received by the Lessor, to the extent that such information is: (a) confidential by law; (b) marked or designated “confidential” (or words to that effect); or (c) information that the Lessor is otherwise required to keep confidential by this Lease for a period of no less than 60 months from the delivery of such reports, information, and relevant data, unless otherwise specified.  The Lessor may contract with third parties, at its sole cost and expense, to undertake action or review confidential information provided by the Lessee under this Lease; provided, however, that prior to disclosing information to any such party (i) the Lessor shall provide the Lessee with 14-days’ written notice of the scope and purpose of such disclosure, and (ii) the Lessor shall obtain from any such party a written agreement to maintain any information shared as confidential in form and substance satisfactory to the Lessee, whose approval shall not be unreasonably withheld.  Upon the expiration of this 60-month period, the aforementioned confidential information shall become public domain, and the Lessor shall retain all reports and similar work product delivered to it by the Lessee during the entire term of the Lease.  Notwithstanding the preceding, any data gathered by the Lessee regarding the Wind Resources on the Premises, such as wind velocity, wind direction, etc., shall remain confidential for a period of no less than 24 months from the delivery of such reports, information, and relevant data, unless otherwise specified.

6.8
Public Records 
Pursuant to Chapter 552 of the Texas Government Code, the Texas Public Information Act (the “Act”), information or documents received from the Lessee may be open to public inspection and copying.  The Lessor will have the duty to disclose unless a particular record is made confidential by law or is exempted from the Act.  The Lessee may clearly label individual documents as a "trade secret" provided that the Lessee thereby agrees to indemnify and defend the Lessor for honoring such a designation.  The failure to so label any document that is released by the Lessee shall constitute a complete waiver of any and all claims for damages caused by any release of the records.  If a public records request for a labeled document is received by the Lessor, the Lessor will notify the Lessee of the request in accordance with the Act.

6.9
Compliance with Other Laws; Nuisance 
The Lessee, at its own expense, will comply with all federal, state, municipal, and other laws, codes, ordinances, rules, and regulations applicable to the Leased Premises.  The Lessee will likewise install, remove, and alter such fixtures, equipment, and facilities in, and make such alterations to, the Leased Premises as may be necessary so to comply with such laws, codes, ordinances, rules, and regulations.  Finally, the Lessee will comply with such generally applicable regulations as the State of Texas may promulgate, regarding sanitation, cleanliness, and other health and/or environmental matters.  The Lessee will not make any unlawful use of the Leased Premises or permit any unlawful use thereof.

The Lessee shall not allow the presence on or within the Leased Premises of any Hazardous Substance in any manner that violates Laws and Regulations.  The Lessee shall not allow any Hazardous Substances to migrate off the Leased Premises or the release of any Hazardous Substances into adjacent surface waters, soils, underground waters, or air in violation of Laws and Regulations.  To the extent applicable, Lessee shall provide Lessor with Lessee's USEPA Waste Generator Number and with copies of all Material Safety Data Sheets, Generator Annual Dangerous Waste Reports, environmentally related regulatory permits or approvals (including revisions or renewals), and any correspondence Lessee receives from, or provides to, any governmental unit or agency in connection with Lessee's handling of Hazardous Substances or the presence, or possible presence, of any Hazardous Substance on the Leased Premises.

If the Lessee violates any Law or Regulation concerning the presence, use, handling, or storage of Hazardous Substances at, or affecting, the Leased Premises, the Lessee shall promptly take whatever action is necessary to determine the type or extent of the release to mitigate and to correct the violation.  If the Lessee does not act in a prudent and prompt manner, the Lessor may, but is not obligated to, come onto the Leased Premises, act in place of the Lessee and take such action as the Lessor deems necessary to ensure compliance with such Law or Regulation or to mitigate any violation thereof.  If the Lessor reasonably believes that the Lessee is in violation of any Law or Regulation, or that the Lessee's actions or inactions present a threat or violation of any Law or Regulation or a threat of damage to the Leased Premises, the Lessor, after presenting the Lessee with the required notice and opportunity to cure, may enter the Leased Premises and take such corrective or mitigating action as the Lessor deems necessary.  All direct costs and actual expenses incurred by the Lessor in connection with any such actions shall become immediately due and payable by the Lessee upon presentation of an invoice.

The Lessor shall have access to the Leased Premises to conduct, at its own discretion, an annual environmental inspection.  In addition, the Lessee shall permit the Lessor access to the Leased Premises at any time upon reasonable notice for the purpose of conducting environmental testing at the Lessor's expense, provided any such test does not unreasonably interfere with the business operations of the Lessee and complies with all of the Lessee’s insurance and reasonable security requirements.  The Lessee shall promptly inform the Lessor of the existence of any environmental study, evaluation, investigation, or results of any environmental testing conducted on the Leased Premises whenever the same becomes known to the Lessee and shall provide copies thereof to the Lessor.

Prior to vacating the Leased Premises, in addition to all other requirements under this Lease, the Lessee shall remove any Hazardous Substances placed on the Leased Premises by the Lessee, its invitees, or licensees during all the terms of this Lease or during the Lessee's possession or use of the Leased Premises and shall demonstrate such removal to the Lessor's reasonable satisfaction.

No remedy provided herein shall be deemed to be exclusive.  In addition to any remedy provided in this section, the Lessor shall be entitled to full reimbursement from the Lessee whenever the Lessor incurs any costs resulting from the Lessee's use or management or sufferance of Hazardous Substances on the Leased Premises, including but not limited to, costs of clean-up or other remedial activities, fines, or penalties assessed directly against the Lessor or the Leased Premises and payments relating to injuries to third persons or other properties.

The obligations of the Lessee under this section shall survive any termination of this Lease.

6.10
Governing Law and Venue 
This Lease and the rights and obligations of the parties hereto shall be governed by, and construed according to, the laws of the State of Texas, exclusive of conflicts of law provisions.  Venue of any suit brought under this Lease shall be in a court of competent jurisdiction in Travis County, Texas.  The Lessee irrevocably waives any objection, including any objection to personal jurisdiction or the laying of venue or based on the grounds of forum non conveniens that it may now or hereafter have to the bringing of any action or proceeding in such jurisdiction in respect of this Lease or any document related hereto.  Nothing contained in this Lease shall be construed as a waiver of sovereign immunity of the State. 
6.11
Severability

If any provision contained in this Lease is held to be unenforceable by a court of law or equity, this Lease shall be construed as if such provision did not exist and the non-enforceability of such provision shall not be held to render any other provision or provisions of this Lease unenforceable.
6.12
Entire Lease and Modification
This Lease and its attachments constitute the entire agreement of the parties and such are intended as a complete and exclusive statement of the promises, representations, negotiations, discussions, and other agreements that may have been made in connection with the subject matter hereof.  Unless an attachment to this Lease specifically displays a mutual intent to amend a particular part of this Lease, general conflicts in language between any such attachment and this Lease shall be construed consistently with the terms of this Lease.  Unless otherwise expressly authorized by the terms of this Lease, no modification, renewal, extension, or amendment to this Lease shall be binding upon the parties unless the same is in writing and signed by the respective parties hereto.
6.13
Lease Filing
Within 30 days of the execution of this Lease, the Lessee shall file a memorandum of this Lease for record in the office of the County Clerk in any county in which all or any part of the Premises are located, and file stamped copies thereof must be filed in the GLO.  The memorandum must be signed and acknowledged by the Lessee before it is filed in the county records.  Similar to Chapter 9 of the Tex. Bus. & Com. Code, such a filing provides a security interest in favor of the Lessor, which is perfected automatically without the filing of a financing statement.  In the event the Lessee fails to timely file the memorandum, the Lessor may execute a memorandum setting forth the terms and provisions of the Lease and record the same at the Lessee's cost and expense.  
6.14
Waiver of Privilege

The Lessee and the Lessor agree that any applicable attorney‑client or other legal privilege shall not be deemed waived by this Lease.

6.15
Attorney’s Fees

If any action at law or in equity (other than a mediation) is necessary to enforce or interpret the terms of this Lease or any other agreement or document to be executed or delivered pursuant hereto, the prevailing party shall be entitled to reasonable attorney’s fees, costs, and disbursements in addition to any other relief to which such party may be entitled, if allowed by law.

6.16
Audit 

For a period of four (4) years from the date of their creation, the Lessee shall keep true, accurate, and complete books, records, accounts, contracts, and data (collectively “Records”) sufficient to support and verify the calculation of Consideration owed under this Lease.  All records pertaining to the production and disposition of Electricity produced on the Premises shall, at all times, be subject to inspection and examination by the Commissioner, the Texas Attorney General, the Texas State Auditor, the Governor, or any one of their representatives, in each case, of the State of Texas, upon advanced written notice to the Lessee.  Any audit or inquiry conducted pursuant to this section shall be at the sole expense of the Lessor and shall be conducted during normal business hours at the Lessee’s office or such other place as designated by the Lessee.  Acceptance of any payments by the Lessor shall not prejudice the right of the Lessor to protest or question the correctness thereof.

6.17
Rights of Lender 

(a)
The Lessee may at any time, under this Lease, mortgage or otherwise collaterally assign all or any part of its interest or rights under this Lease to any entity providing financing (Lender) without the consent of the Lessor.  Any Lender shall have no obligations under this Lease until such time as it exercises its rights to acquire the Lessee’s interest or rights subject to the lien of Lender’s mortgage by foreclosure or otherwise assumes the obligations of the Lessee directly.

(b)
The Lessor and the Lessee agree that, once all or any part of the Lessee’s interests in the Lease is mortgaged or otherwise collaterally assigned to a Lender, the Lessor will not terminate this Lease, or materially modify the term or compensation due to the Lessee under this Lease without the prior written consent of the Lender, unless the Lender fails to cure any Event of Default as required under the terms of this Lease.

(c)
The Lessor agrees that the Lender shall have the right to make any payment and to do any other act or thing required to be performed by the Lessee under this Lease.  Any such payment, act, or thing performed by the Lender shall be effective to prevent a default under this Lease as if done by the Lessee itself.

(d)
During the time all or any part of the Lessee’s interests in the Lease is mortgaged or otherwise collaterally assigned to any Lender, if the Lessee defaults under any of its obligations and the Lessor is required to give the Lessee notice of the default, the Lessor shall also be required to give any Registered Lender notice of such default.  Registered Lenders are those Lenders for which the Lessee has given or updated contact information in compliance with this Lease.

(e)
If the Lessor becomes entitled to terminate this Lease due to an uncured default by the Lessee, the Lessor will not terminate this Lease, unless, as required by preceding paragraph, the Lessor has given written notice of the Lessee’s default to any Registered Lender, and the Lessee or the Lender did not cure the default within 30 days or such longer period as may be provided by the terms of the Lease.  If within such period the Lender notifies the Lessor that it must foreclose on the Lessee’s interest under this Lease, or otherwise take possession of the Lessee’s interest under this Lease, in order to cure the default, the Lessor shall not terminate this Lease until the Lender has been given a reasonable period of time necessary for the Lender, with the exercise of due diligence, to foreclose or acquire the Lessee’s interest under this Lease and to perform, or cause to be performed, all of the Lessee’s covenants and agreements under this Lease.  The time within which the Lender must foreclose or acquire the Lessee’s interest shall be extended to the extent the Lender is prohibited by an order or injunction issued by a court or the operation of any bankruptcy or insolvency law from commencing or prosecuting the necessary foreclosure or acquisition.

(f)
In the event this Lease is rejected by a trustee or debtor-in-possession in any bankruptcy or insolvency proceeding, the Lessor agrees, upon request by the Lender within 60 days after the rejection or termination, to negotiate in good faith with the Lessee or the Lender a new Lease for the Premises that shall:

(i)
be effective as of the date of the rejection or termination of this Lease; 

(ii)
be for a term equal to the remainder of the term of this Lease before giving effect to such rejection or termination; and 

(iii)
substantially contain the same terms, covenants, agreements, provisions, conditions, and limitations as are contained in this Lease (except for any obligations or requirements that have been fulfilled by the Lessee or the Lender prior to rejection or termination).  

Prior to the execution and delivery of any such contemplated new agreement, the Lessee or the Lender shall:

(i)
pay the Lessor any amounts which would have been due the Lessor from the Lessee;

(ii)
pay the Lessor any and all amounts that would have been due under this Lease but for the rejection or termination from the date of such rejection or termination to the date of the new agreement; and 

(iii)
agree in writing to perform or cause to be performed all of the other covenants and agreements to be performed by the Lessee under this Lease to the extent the Lessee failed to perform them prior to the execution and delivery of the new lease.  

Once the new lease is executed and delivered, the Lessee or the Lender must cure all material non-monetary defaults under this Lease within a reasonable time not to exceed 120 days from the execution of the new lease, excluding those defaults that are not susceptible to cure.

(g)
The acquisition of all or any part of the Lessee’s interests in the Lease by any Lender through foreclosure or other judicial or nonjudicial proceedings in the nature of foreclosure, or by any conveyance in lieu of foreclosure, shall not require the consent of the Lessor nor constitute a breach or default of this Lease by the Lessee, and, upon the completion of the acquisition or conveyance, the Lessor shall acknowledge and recognize the Lender as the Lessee’s proper successor under this Lease upon the Lender’s cure of any existing defaults from the Lessee and assumption of the obligations of the Lessee under this Lease prospectively.

(h)
The Lessor shall, within 20 days after receiving a written request by the Lessee or any existing or proposed Lender, execute and deliver to the Lessee and such Lender a letter or any other documents certifying, among other things, that:

(i)
the Lease is in full force and effect and has not been modified (or, if modified, stating with particularity the nature thereof);

(ii)
all required payments under this Lease have been paid in full to Lessor (or, if any payments then due and payable to Lessor have not been made, stating with particularity the nature and amount thereof); 

(iii)
to the best of Lessor’s knowledge, after due inquiry, there are no uncured defaults hereunder, and no condition or event exists which, with the passage of time or the giving of notice, would become a default (or, if any uncured defaults exist or are anticipated, stating with particularity the nature thereof); 

(iv)
the Lessor recognizes such Lender as a Registered Lender under this Lease and will accord to such Lender all rights of Lender under this section; and 

(v)
containing any other certifications as may reasonably be requested by such Lender.  Any such statements may be conclusively relied upon by such Lender.  

Notwithstanding the preceding, if items (i) through (v) in this section are not true and correct in all material respects, then the Lessor shall except such items from the letter. 

6.18
Dispute Resolution

The dispute resolution process provided for in Section 68.27 of Title 1, Part 3 of the Texas Administrative Code must be used by the parties, to the extent possible, to attempt to resolve any disputes arising under this Lease.  This provision shall not apply to any matter with respect to which either party may make a decision within its respective sole discretion.  In the event the parties fail to resolve any dispute under this provision, then either party shall have the right to utilize any other remedy available at law or equity.  If the dispute involves a good faith issue as to whether the Lease may be terminated, the party claiming the right to terminate shall not be allowed to terminate until the conclusion of the dispute resolution process described above or for 120 days, whichever is earlier.

6.19
Public Disclosure

Entering into this Lease should not in any matter be construed as an endorsement of the viability or potential success of the Lessee or its business ventures.  Without prior written consent of the Lessor, the Lessee will not issue a press release or hold a press conference, advertise that it is doing business with the Lessor, or publicize this Lease as a marketing or sales tool.  

6.20
Notice

Any notices or Reports which may or shall be given under the terms of this Lease shall be in writing and shall be either delivered by hand, by facsimile, or sent by United States first class mail, adequate postage prepaid, to the specific persons listed below.  Any party's address may be changed from time-to-time by such party by giving notice as provided above.  No change of address of either party shall be binding on the other party until notice of such change of address is given as herein provided.  The Lessee is responsible for updating the Lender’s information.  Any notice requirements in this Lease to the Lender shall be deemed satisfied if such notice is sent to the last known address as listed in this section.  The provisions of this section are inapplicable in the event of automatic termination of the Lease.

6.20.1
Lessor’s Contact Information 

Name:

Texas General Land Office 

Title:

Renewable Energy Program 

Address:
1700 N. Congress Ave.

Address:
Austin, Texas 78701

Phone:

(512) 463-9210

Fax:

(512) 463-9211

6.20.2
Lessee’s Contact Information

Name:



Title:



Address:


Address:


Phone:



Fax:



e-mail:



6.21
Further Assurance

Each party hereto shall from time-to-time, do and perform such further acts and execute and deliver such further instruments, assignments, and documents as may be required or reasonably requested by any other party to establish, maintain, or protect the respective rights and remedies of the parties hereto and carry out and effect the intentions and purposes of this Lease, including taking such steps as may be required to ensure that any Project located on the Premises shall be certified by the Public Utility Commission under 16 Texas Administrative Code §25.173.

6.22
Inspection and Data Gathering Equipment

Upon ten (10) days’ prior notice, the Lessee shall provide the Lessor access to the Improvements for purposes of inspecting the same.  Inspection shall be conducted at the Lessor’s sole expense and must not interfere with the Lessee’s operations.  Subject to prior coordination between the Lessor and the Lessee, the Lessor shall also have the right to install data gathering equipment on the Improvements.  The data gathering equipment must be installed and maintained at the Lessor’s sole cost and expense and must not interfere with the Lessee’s operations.

IN TESTIMONY WHEREOF, witness the signature of the Commissioner of the General Land Office, under the seal of the General Land Office, effective as of the ** day of ** 20**.

LESSOR

THE STATE OF TEXAS

JERRY E. PATTERSON

Commissioner, Texas General Land Office

APPROVED

Division 

 

Legal 



Executive 

  

ACKNOWLEDGED, AGREED AND ACCEPTED:

LESSEE:

Name

Appropriate Party

State of Texas

§





§

County of ___________
§

Subscribed to me before by [Name], who acknowledged to me that he had executed the above and foregoing Lease as his free act and deed as [Title] of [Co.] for purposes and consideration therein expressed on this [Date].

My commission expires:


________________________________







Notary Public in and for the State of Texas

_______________

ATTACHMENT A: PREMISES

ATTACHMENT B: REQUIRED INSURANCE

Insurance

(a)
Generally

Unless expressly waived in writing by the Lessor, the Lessee shall acquire, maintain, and keep in force policies of insurance and/or bonds in amounts specified in this Attachment and pay all premiums, taxes, and fees incident thereto.  Furthermore, unless specified or otherwise agreed to by the Lessor, the required insurance shall be submitted for review and approval by the Lessor, in effect prior to the commencement of work by the Lessee, and shall continue in full force until the earlier as appropriate of (i) the expiration of this Lease; or (ii) such time as the Lessor notifies the Lessee that such insurance is no longer required.  Any bonds, insurance or self-insurance available to the Lessor shall be in excess of, and non-contributing with, any insurance required from the Lessee.  The Lessee’s insurance policies shall apply on a primary basis.  If, at any time during the Lease, an insurer or surety shall fail to provide insurance to the Lessee, or otherwise fails to comply with the requirements of this Lease, the Lessee shall immediately notify the Lessor as soon as it has knowledge of any such failure, and shall immediately replace such insurance or bond with insurance meeting such requirements.

Specific Coverage:

	Required Type of Coverage
	Limits Required (in dollars)

	Workers Compensation
	Statutory

	General Liability
	1,000,000 per occurrence

	Comprehensive Auto
	1,000,000 per occurrence

	Officers and Director’s Liability
	Reasonable Limits TBD

	Maritime (Longshoreman’s Act)
	Reasonable Limits TBD

	Environmental Pollution
	Reasonable Limits TBD


(B)
Renewal

The Lessee shall provide the Lessor with renewal or replacement evidence of insurance no less than 30 days before the expiration or replacement of the required insurance.

(c)
Additional Insured

The Lessor, its officers, employees, and authorized agents shall be named as additional insureds for all liability arising under this Lease except on Workers’ Compensation and Professional Liability policies.  An original additional insured endorsement signed by an authorized insurance company representative must be submitted to the Lessor to evidence the endorsement of the Lessor as an additional insured on all policies.  Each liability insurance policy, except Professional Liability and Workers’ Compensation, shall provide for a waiver of subrogation as to all additional insureds, and shall be issued by insurance companies authorized to do business in the State of Texas, and currently rated by A.M. Best as “A-” or better.

(d)
Policy Cancellation Endorsement

Except for ten (10) days’ notice for non-payment of premium, each insurance policy shall be endorsed to specify that without 30 days’ prior written notice to the Lessor, the policy shall not be canceled, non-renewed, or coverage and/or limits reduced or materially altered, and shall provide that notices required by this paragraph shall be sent by certified mail to Lessor’s address as provided for in this Lease.  A copy of this signed endorsement must be attached to this Lease.

(E)
Alternative Insurability

Notwithstanding the requirements of this Attachment, the Lessor reserves the right to consider reasonable alternative methods of insuring the contract in lieu of the insurance policies and/or bonds required.  It will be the Lessee’s responsibility to recommend to the Lessor alternative methods of insuring the Lease.  Any alternatives proposed by the Lessee should be accompanied by a detailed explanation regarding the Lessee’s inability to obtain insurance coverage as described in this Lease.  The Lessor shall be the sole and final judge as to the adequacy of any substitute form of insurance coverage.
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