[DATE/TIME]


WIND TURBINE POWER PRODUCTION 

EASEMENT 

THIS EASEMENT (Easement) is made as of _____, __ 200__ ("Effective Date") by and between State of Oklahoma ex rel. Commissioners of the Land Office ("CLO" or "Grantor"), and [NAME OF COMPANY] ("Wind Power Company" or "Grantee"). Each of CLO and Grantee shall hereinafter be referred to individually as a "Party" and collectively as the "Parties".

RECITALS
A.
CLO owns real property located in the County of _________, State of Oklahoma, described on the attached Exhibit A (the "Property").
B.
Grantee wishes to hold an exclusive right to enter into an Easement creating certain rights and obligations affecting the Property, the development of wind power facilities on the Property ("Project").

C.
CLO is willing to grant Grantee an exclusive easement creating certain rights and obligations affecting the Property, for the development and operation of wind power facilities, upon the terms and conditions set forth in this Easement.

EASEMENT

1. Grant of Right. 

In consideration of the payment of the amounts stated in this Easement and according to its covenants and commitments, the Grantor grants to the Grantee an exclusive wind lease on and over the Property for the purpose of researching and developing a project to convert the wind resources on the Property to electricity and for the subsequent collection and transmission of that electricity to market and any and all activities related to the foregoing, subject to the reservation specified in Section 4.3.  Pursuant to this Easement, the Grantee shall have the exclusive right to make use of and convert the wind resources on the Property to electricity.  The scope of this grant is limited to the development and operation of the wind power facilities on the Property and any other related activities which include: a) installing meteorological towers to study wind speed, wind direction, and other meteorological data necessary to analyze the potential of the wind resources on the Property; b)  accessing the Property for permitting, site analysis, extraction of soil and water samples, and other geotechnical analyses and other related studies and tests necessary to determine the feasibility of converting the wind resources to electricity; c)  and constructing, installing, using, replacing, upgrading, relocating, removing, maintaining, and operating meteorological and wind measuring equipment, wind turbines, steel towers, foundations and concrete pads, support structure, footings, anchors, fences and other fixtures, staging areas for the assembly of equipment, control buildings, laydown areas, crane pads, and related facilities and equipment, electrical wires and cables (underground or overhead), communication lines, transmission lines, one or more substations or inter connecting or switching facilities, and other improvements, including roads, machinery and equipment that Grantee reasonably determines to be necessary, useful or appropriate to accomplish any of the foregoing (collectively, the “Improvements”).  No other uses shall be allowed unless specifically agreed in writing.  The grant included in this easement specifically excludes any other type of power generation or storage, for example fuel cell technology.

1.1
Limitation of Easement Rights.

The actual amount of Property held by this Easement shall be limited to the number of completed wind power generating turbines constructed and operated on the Property.  For each constructed and operated turbine, the Grantee shall have an Easement on 40 acres of the Property surrounding each of the Turbines.  Notwithstanding the foregoing, no rights to convert the wind resources of the Property or to otherwise use the Property for wind energy purposes have been granted to or are held by any party other than Grantee for the term of this Easement.  Grantor’s activities and any grant of rights Grantor makes to any person or entity, whether located on the Property, shall not, currently or in the future, impede or interfere with: (i) the siting, permitting, construction, installation, maintenance, operation, replacement, or removal of wind power facilities, whether located on the Property or elsewhere; (ii) the flow of wind, wind speed or wind direction over the Property; (iii) access over the Property to wind power facilities, whether located on the Property or elsewhere; or (iv) the undertaking of any other activities of Grantee permitted under this Agreement.  In no event during the term of this Easement shall Grantor construct, build or locate or allow others to construct, build or locate any wind energy conversion system, wind turbine or similar project on the Property.  However, nothing in this grant will restrict or limit the CLO’s exploring or producing oil, gas or other minerals from the property, under the conditions specified in this Easement.

2. Access to Property.

During Phase I (defined below), Grantee, at its expense, shall have access to the Property for various purposes, including, without limitation, to perform surveys, soil tests and all other environmental studies and investigations to determine wind resource availability, in connection with the development of the Project on the Property. Grantee agrees to reasonably repair any damage to the Property, to the satisfaction of the CLO, directly caused by Grantee's inspection of the Property. In the event such damage is in the nature of damage to crops or cropland of CLO, or its lessee’s, Grantee shall compensate CLO, or its lessee’s, for the same; provided, the amount of compensation due CLO, or its lessee’s, shall be based upon the fair market value of the damage to the land in question at the time of loss or destruction.  Grantee shall install cattle guards and the primary entrance to the Property along with a lockable gate with adequate locks.  Grantee shall provide both the CLO and its lessee’s with keys to the lock.  Grantee shall keep cattle guards in good repair.  This Easement includes the right of ingress of and egress from the Improvements (whether located on the Property or on adjacent property) over and across the Property by means of any existing roads and lanes thereon, and by such other route or routes as Lessee may construct on the Property from time to time.
3.1 Term. 

Except as otherwise provided for in this Easement, the term of this Easement shall be comprised of two phases, Phase I and Phase II, further described as follows:

a)  Phase I of this Easement ( Phase I) shall run from the Effective Date to the date Grantee delivers written notice of construction or begins actual construction of any part of one or more turbines on the Property, but in no event shall the period extend beyond the end of the third year.  The Phase I term may be extended by agreement of the parties for an additional two years for legitimate unforeseen circumstances.  During Phase I, Grantee may exercise an option to terminate the Easement early upon 90 days prior written notice to the CLO, there shall be no refund or prorating of any payments.

b)  Phase II of this Easement (Phase II) shall consist of two (2) periods, the Construction Period and the Production Period. The Construction Period shall run from the date written notice of construction or actual construction of the turbine(s) site is begun on the Property until written notice construction is completed or construction is actually completed on the Property.  The Construction Period may overlap the Production Period if Grantees plans more than one turbine on the Property.   Additionally, the Grantee may trigger the Production Commencement Date through the Notification of Commercial Production Letter, which shall state such date on which the Grantee intends to begin Commercial Production of Electricity or Byproducts.  The Grantee shall deliver the Notification of Commercial Production Letter to the CLO at least ten (10) days prior to such date.  The term “Production Commencement Date” means the date on which Grantee begins, or is capable of, generating electricity in commercial quantities from the Property.    

In no event shall Phase I and II, both the Construction Period and the Production Period, exceed twenty (20) years from the Effective Date, unless extended under the terms of this Easement.  

3.2 Extension.  

This Easement may be extended by at the sole option of the CLO and upon request by Grantee.  At the end of the initial twenty (20) year Easement term and for every twenty (20) years thereafter, Grantee shall have the opportunity to apply to renew the Easement for the then fair market rental rate for comparable use of the Property.  Grantee shall provide notice of its desire to renew one hundred eighty (180) days prior to the Easement termination date.  Upon CLO’s receipt of the renewal request notice, Grantor shall provide Grantee, within sixty (60) days after Grantee's notice, Grantor’s opinion of the current fair market rental for the comparable use of the Property.  Grantee shall then have ten (10) days to reject, accept or dispute such fair market determination.  At the end of Phase II or any extension of the Easement or in case of default or termination, the Grantee, at its sole cost, shall remove all Improvements from the Property within twelve (12) months of the termination of this Easement, within the specifications set forth in the Conclusion of Operations Section, §30.  The CLO reserves the right to waive the timeliness of the request, if necessary.

4. Phases of the Easement.

The Easement shall be divided into two phases as follows:

4.1  Phase I: Research and Analysis.

Phase I is intended to be the research and analysis phase of the Easement. During Phase I, the Grantee shall have all the necessary access to the Property for the exclusive purpose of performing research and analysis concerning the suitability of the Property for the use and development of wind power facilities on the Property, at the Grantee's sole cost and expense.  Copies of all reports, studies and papers generated by research and analysis will be provided to the CLO, within 10 days of submission, as they pertain to the CLO.

4.1.1
Environmental Impact Studies.
The Grantee shall submit plans outlining how it intends to prepare and/or respond to, at its own cost and expense, any necessary environmental studies. The Grantee shall, at a minimum, conduct a “Phase I Environmental Study” and retain an Avian Specialist.  Copies of all reports, studies and papers generated by environmental studies will be provided to the CLO, within 10 days of submission, as they pertain to the CLO.

4.1.2 Base Line and Post Termination Assessments.

CLO and Grantee hereby acknowledge and agree that the ESA Phase I Survey prepared and submitted to the CLO within six (6) months of the Effective Date, shall form the base line reference point (the “Base Line Assessment”) for determining the existence of contamination or hazardous materials on the Property as of the Commencement Date.  CLO and Grantee further agree that upon termination or expiration of the Easement, Grantee, at Grantee’s expense, shall cause to be conducted by a qualified and licensed industrial hygienist or environmental engineer reasonably approved by CLO (“Site Reviewer”) an environmental assessment (the “Post-Termination Assessment”) of the Property, using methods and procedures substantially the same as those used in the Base Line Assessment  or those methods and procedures currently required at the time of the Post-Termination Assessment, which ever are more stringent. In comparing the Post-Termination Assessment with the Base Line Assessment, if based upon the Site Reviewer’s (or any governmental agency officer with environmental jurisdiction) reasonable professional judgment there is an unacceptable increase in the level of hazardous materials identified and described in the Base Line Assessment, or if there appears to be the presence of hazardous materials in excess of acceptable quantities that were not present in the Base Line Assessment, and such increase in levels or presence has resulted from or been occasioned by Grantee’s use or occupancy of the Property, then Grantee and CLO agree that Grantee’s sole obligation with respect thereto shall be to: (i) take reasonably necessary measures, per the Site Reviewer’s (or any governmental agency officer with environmental jurisdiction) professional determination, to remediate the presence of such hazardous materials to at least the levels of the Base Line Assessment; (ii) to file the necessary documentation with the appropriate state and/or federal agencies to obtain a closure (such closure to be in accordance with the minimum standards required for such remediation); and (iii) to diligently pursue and attempt to obtain such closure. In no event shall Grantee be responsible for the presence of any hazardous materials or any hazardous materials contamination caused by or resulting from activities at or near the Property prior to the Effective Date.

4.1.3 Avian Specialist Assessment.

The Avian Specialist will prepare a reasonable plan to determine the manner in which birds and bats migrate, move, and fly across the Property and the degree to which, if any, the Project might affect the activity of any such birds and bats. The Grantee shall be required to provide the Avian Specialist's initial scope of work, and any amendments to such scope of work, to the CLO for review and approval as to content and the CLO shall either approve of disapprove such scope of work within thirty (30) days of the Grantee’s request for approval. The scope of the avian study shall, at a minimum, require the Avian Specialist to submit a report that would provide reasonable recommendations and requirements that would mitigate or lessen any material adverse impact(s) that the Project would have on one or more avian species. A copy of any status or final reports provided by the Avian Specialists to the Grantee shall be promptly delivered to the CLO, and the CLO shall approve or disapprove within 30 days.  The Avian Specialist must have i) at least ten (10) years of experience in studying the migration, movement, and flight patterns of birds and bats, and ii) at least five (5) years of experience in studying the degree to which proposed wind turbines might interact with the migration, movement, and flight patters of birds and bats.

4.2  Phase II: Development and Production.

Phase II of the Project is intended to be the construction and production phase of this Easement. During Phase II, the Grantee shall have all the necessary access to the Property for the exclusive purpose of performing, at the Grantee's sole cost and expense, all the activities permitted under this Easement.  During any construction, Grantee shall stockpile all excess dirt in an environmentally safe manner on the Property for use in  Conclusion of Operations as provided in § 30.

4.3 Reservations.

a)  The CLO excepts and reserves the full use of the Property and all rights with respect to its surface and subsurface for any and all purposes except for those granted to the Grantee or to the extent that such use and/or rights materially interfere with the Grantee's operations. The aforementioned excepted and reserved full use of the Property by the CLO includes, but is not limited to, the right of ingress, egress, and use of the Property by the CLO, its surface Grantees, and its mineral Lessees, for any purpose set forth in the CLO's agreements with such other Lessees. Such purposes include, but are not limited to, conducting recreational activities or exploring for and producing the minerals that may be located within the surface and sub-surface boundaries of the Property.  

b)  Prior to any exploration or production activities, that are to be conducted on the Property, the CLO shall require the Grantee to inquire at the CLO's address listed in this Easement to determine any current or future exploration or production activities on the Property by the Grantee and/or any other Lessee(s).   If such activities are taking place or materially planned on the Property, the Grantee and/or any other Lessee(s) or any prospective Lessees shall coordinate plans and cooperate on such activities to minimize interference with each other's operations to the extent possible.  Until the wind power production turbines are built, a hydrocarbon lease issued by the CLO shall have the dominate estate and the wind easement shall have the servient estate, unless specific site are marked and reserved for wind turbine installation. If such sites are reserved then the mineral lessee may not establish a drilling pad within a 400 foot radius of the reserved site.

c)  Easements for underground or overhead transmission lines from the turbines, principally serving this Easement, to a collection point or other linkages for the system, in aid of the production of wind energy from the site are included in this easement grant.  However, Grantee shall have no rights to grant access through or across the Property for high voltage transmission lines not principally serving this Easement.

4.4      As Is.

The Grantee has inspected the physical and topographic condition of the Property and accepts the same "as is" in their existing physical and topographic condition.  The Grantee further acknowledges that it is not relying upon any representation or warranty by the CLO regarding any aspect of the Property. The CLO disclaims any and all warranties of merchantability, suitability, or fitness for any purpose, and any other warranty whatsoever not expressly set forth in this Easement. The CLO and the Grantee hereby agree and acknowledge that the use of the terms "grant" or "convey" in no way implies this Easement or the Property are free of liens, encumbrances, or prior rights. The Grantee is hereby put on notice that any prior grant or encumbrance may be of record and the Grantee is advised to examine all records of the CLO. The CLO does not warrant title.  Grantee agrees to do all things necessary to be appraised of any other interests shown by any other recording authority and settle those instances prior to the Effective Date.  The provisions of this section shall survive the expiration or earlier termination of this Easement.

5. Exclusivity.   

During the term of this Easement and concerning this property, the CLO will not sell, contract to sell, assign, negotiate with another wind farm developer, or otherwise transfer or encumber the Property or any part thereof or interest therein, unless it is transferred or encumbered subject to Grantee's rights under this Easement, subject to paragraph 4.3. In no event will CLO, during the term of this Easement, grant a license, easement, option, or other rights to the Property, or any part thereof, to any other utility or entity seeking, directly or indirectly, to develop the Property, or any part thereof, for wind energy conversion, or to negotiate with any other party with respect to such rights, nor permit any third party to undertake activities on the Property to evaluate the wind resources of the Property, or any part thereof.

6. Consideration.

As consideration for the grant of this Easement, the Grantee agrees to and shall pay the CLO as follows:

6.1      Consideration for Phase I and the Construction Period of Phase II.

The Grantee shall pay, as consideration for the use of the Property between the Effective Date and the Production Commencement Date the annual fees listed on the table below on or before the due date:

	Effective Date
	$XX,000

	1st Anniversary of Effective Date
	$XX,000

	2nd Anniversary of Effective Date
	$XX,000

	3rd Anniversary of Effective Date
	$XX,000

	4th Anniversary of Effective Date


	$XX,000

	5th Anniversary of Effective Date


	$ XX,000


The annual fee will be pro-rated to the nearest month for the last year of Phase I, if that period is a partial year.

6.2      Consideration for the Production Period of Phase II.

6.2.1    Production Royalty.

The Grantee shall pay the CLO a Production Royalty payment on a Quarterly Basis, subject to Sections 4.2.2 through 4.2.4 and the following rates:

(a)       On a Quarterly Basis, from the Production Commencement Date to the end of the tenth (10th) year of production, Grantee shall pay a minimum of four percent (4%) of Gross Revenues.

(b) On a Quarterly Basis, from the beginning of the eleventh (11th) year of production to the end of the twentieth (20th) year of production, Grantee shall pay a minimum of four and one quarter percent (4.25%) of Gross Revenues.

Should Oklahoma’s market become unregulated in the future, the minimum Production Royalty shall be a minimum of six percent (6%) of Gross Reveneues.

6.2.2    Minimum Annual Royalty.

In addition to the payments specified in Paragraph 6.2.1, at the end of each calendar year, the Grantee shall pay the CLO the positive difference, if any, between the Minimum Annual Royalty and the aggregate Production Royalty paid over that year. The Minimum Annual Royalty rates are as follows:

i) From the Production Commencement Date to the end of the tenth (10th) year of production, the Minimum Annual Royalty shall be _____ Thousand Dollars ($XX,000) per MW of installed capacity.

ii) From the beginning of the eleventh (11th) year of production to the end of the twentieth (20th) year of production, the Minimum Annual Royalty shall be ________ Thousand Dollars ($XX,000) per MW of installed capacity.

The Minimum Annual Royalty due during the first calendar year shall be pro​rated.

6.2.3
Gross Revenues Defined
.

As used herein, the term “Gross Revenues” shall mean the proportion of total monies received from utility companies and all other purchasers allocable to the turbines on the Property (based on the percentage of total MWh for the Project generated by the turbines on the Property) derived from (i) the sale of electric energy and capacity produced, delivered to the grid, and sold from wind turbines in the Project and (ii) the sale of other certificates or entitlements associated with the delivery to the grid of each unit of windpowered electricity from wind turbines in the Project, provided, Gross Revenue does not include (1) Production Tax Credits (defined as the renewable energy production tax credits described in Section 45 of the Internal Revenue Code, 1986, as amended, as determined with respect to the Federal tax liability of the owner of the wind turbines and associated equipment installed in connection with the Project (or any other tax credits), (2) insurance proceeds or (3) grants from private or public entities.
6.2.4
Royalty Payments.

(a)
Production Royalty.

Production Royalty Payments shall be due and must be received by the CLO within forty-five (45) days after the end of each quarter. Production Royalty Payments will be pro-rated to the nearest month for any partial calendar quarter.  The first calendar quarter of the Production Phase will commence on the Production Commencement Date and shall end on the last day of the nearest calendar quarter provided at least ninety (90) days have transpired; otherwise, on the last day of the next calendar quarter.
(b)
Minimum Annual Royalty.

In the event that the Minimum Annual Royalty is greater than the aggregate Production Royalty paid over a calendar year, the Grantee shall pay the CLO the positive difference, if any, within forty-five (45) days after the end of the fourth (4th) calendar quarter of any given calendar year. Minimum Annual Royalty payments will be pro-rated to the nearest month for any partial calendar year.

6.2.5
Past-Due Royalties.

Past due royalty and other past due payments shall bear interest from maturity at the rate of sixteen percent (16%) per annum from the due date until actually paid.

6.2.6
Disclaimer as to Production Revenue.

Grantee has neither made, nor makes, any representations or warranties, verbally, in any written estimates of production, in this Easement or otherwise, concerning the likelihood Grantee will install wind power facilities on the Property or any wind power facilities installed on the Property will generate electricity sufficient to create any entitlement in Grantor to Production Royalty or Gross Revenues during any period of time.  CLO acknowledges the operation of any wind power facilities actually installed on the Property is subject to adverse weather, lack of wind, lack of transmission, equipment failures and other events beyond the control of Grantee which may interrupt or prevent electricity generation.

7.  Removal Deposits.

7.1  Meteorological and Wind Measuring Equipment Removal.

Prior to initiating construction of any research equipment and/or Improvements, as a removal deposit, the Grantee shall deposit with the CLO at the Grantee's option:

a)  A bond (from an issuer with an A.M. Best's Rating of not less than A);

b)  An irrevocable letter of credit from a bank; 

c)  A guarantee from an Investment Grade company.  For purposes of this Paragraph, an Investment Grade rated company means the company has a rating as defined by the top four rating categories of Standard & Poor's (AAA, AA, A, and BBB), Moody's Investor Service Inc. (AAA, AA, A, Baa), and/or an A.M. Best's Rating aaa, aa or a; or 

d)  A cash deposit.  

The removal deposit must be in an amount sufficient to cover the surface and subsurface restoration costs and the estimated removal of the research equipment and/or Improvements. The Grantee, with approval from the CLO, shall determine the removal deposit amount based on the type and quantity of research equipment and/or Improvements the Grantee intends to install according to the Research Plan. If the actual quantity or type of research equipment and/or Improvements exceeds the estimated quantity and type, the CLO, at its option, may demand an increase in the removal deposit. Failure to (i) obtain approval of the required removal deposit, (ii) post the required removal deposit prior to construction of the meteorological towers, or (iii) to increase the removal deposit within thirty (30) days of demand by the CLO (in the event the actual quantity or type of research equipment and/or Improvements exceeds the estimated quantity and type), may be construed as an Event of Default. If at the end of Phase I or in case of default or termination of this Easement, the Grantee fails to remove the research equipment and/or Improvements according to the terms of this Easement, the CLO may use the removal deposit to cover the surface restoration costs and the actual and reasonable costs of removal of the research equipment and/or Improvements.  In no event shall the deposit be for a sum less than ten ($10,000.00) dollars or its equivalent purchasing power at the time.

7.2  Wind Turbines and Other Related Improvements.

Prior to initiating construction of any Wind Turbines or any other related Improvements, as a removal deposit, the Grantee shall deposit with the CLO at the Grantee's option:

a)  A bond (from an issuer with an A.M. Best's Rating of not less than A);

b)  An irrevocable letter of credit from a bank; 

c)  A guarantee from an Investment Grade company.  For purposes of this Paragraph, an Investment Grade rated company means the company has a rating as defined by the top four rating categories of Standard & Poor's (AAA, AA, A, and BBB), Moody's Investor Service Inc. (AAA, AA, A, Baa), and/or an A.M. Best's Rating aaa, aa or a; or

d)  A cash deposit.

The removal deposit must be in an amount sufficient to cover the surface and subsurface restoration costs and the estimated removal of the wind turbines and other related Improvements. The Grantee, with approval from the CLO, shall determine the removal deposit amount based on the type and quantity of wind turbines and/or Improvements the Grantee intends to install according to the Grantee's Production Plan. If the actual quantity or type of wind turbines and/or other related Improvements exceeds the estimated quantity and type, the CLO, at its option, may require an increase in the removal deposit. Further, the CLO reserves the right, at any time, to review the removal deposit, ascertain its adequacy, and require any adjustment to the amount of the removal deposit that may be necessary, such that the removal deposit continues to reasonably, as determined by the CLO, cover the surface and subsurface restoration costs and removal of the wind turbines and other related Improvements. Notwithstanding the preceding sentence, the CLO agrees not to exercise the aforementioned right for a period of five (5) years following any such adjustment. It may be construed as an Event of Default, if the Grantee fails to: 

a)  post the required removal deposit prior to initiating construction; 

b)  increase the removal deposit within ninety (90) days of notice by the CLO in the event the actual quantity or type of wind turbines and/or Improvements exceeds the estimated quantity and type; or 

c)  increase the removal deposit within ninety (90) days of notice by the CLO in the event an adjustment in the removal deposit is required. 

If, at the end of Phase II or any extension of the Easement or in case of default or termination, the Grantee fails to remove any Improvements according to the terms of this Easement, the CLO may use the removal deposit to cover the surface restoration costs and the actual and reasonable costs of removal of the Improvements.  In no event shall the deposit be for a sum less than one million ($1,000,000.00) dollars or its equivalent purchasing power at the time.

8.  Termination; Holdover.

Lessee shall have the right to terminate this Agreement as to all of the Property at any time, effective upon ninety (90) days’ written notice to Grantor  

If Grantee holds over and continues in possession of the Property after expiration or earlier termination of this Easement, the Grantee will be deemed to be occupying the Property on the basis of a month-to-month tenancy subject to all of the terms and conditions of this Easement, except that, as liquidated damages by reason of such holding over, the amounts payable by Grantee under this Easement shall be increased such that the consideration payable under Article IV of this Easement and any other sums payable hereunder shall be two hundred percent (200%) of the amount payable to the CLO by Grantee for the applicable period immediately preceding the first day of the holdover period. The Grantee acknowledges that in the event it holds over, the CLO's actual damages will be difficult, if not impossible, to ascertain, and the liquidated damages herein agreed to be paid are reasonable in amount and are payable in lieu of actual damages and are not a penalty. The Grantee further acknowledges that acceptance of consideration under this Provision does not imply the CLO consented to hold over.  However, in no event shall a holdover be allowed for more than one hundred and twenty (120) days.

9. Cooperation on Power Marketing Proposals. 

CLO agrees to fully cooperate with Grantee in good faith in submitting Grantee’s marketing proposals to prospective power purchasers. For purposes of this paragraph, "cooperation" as used in this Easement includes, (i) allowing Grantee to list the Property in its proposal as a potential host site for construction of facilities to be included in the Project and (ii) allowing surveyors, soil testing and environmental specialists, and other consultants on the Property, in accordance with Grantee's rights under Section 1 of this Easement. Any survey, testing or inspection results shall remain confidential unless CLO agrees to release the results, however, all records in the possession of the CLO are subject to the Oklahoma Open Records Act.

10. Cooperation on Permitting. 

CLO agrees to act in good faith with Grantee in obtaining from any governmental entity or agency having jurisdiction over the Property, any and all permits or authorizations necessary to allow Grantee to construct and operate the Project (collectively, the "Authorizations") and further agrees to execute such documents as may be reasonably requested by Grantee or any such entity in connection therewith.  However, CLO reserves the right to determine the extent of its actions at the time of request.  CLO shall consider all requests to assist and cooperate with Grantee in complying with or obtaining any land use permits and approvals, tax-incentive or tax-abatement program approvals, building permits, environmental impact reviews or any other approvals required or deemed desirable by Grantee in connection with the development, financing, construction, installation, replacement, relocation, maintenance, operation or removal of wind power facilities, including execution of applications for such approvals and delivery of information and documentation related thereto, and execution, if required, of any orders or conditions of approval.  CLO shall make available, if any exist, to Grantee copies of all field tiling surveys, environmental, geotechnical and other site assessments, surveys, plans and other such records of CLO to the extent such information relates directly to the proposed wind power facilities.
11. Ownership of Wind Power Facilities; Condemnation.tc \l1 "SECTION 11 - CONDEMNATION

tc \l2 "11.1 Apportionment of Award
Grantor shall have no ownership or other interest in any wind power facilities and/or Improvements installed on the Property or any environmental attributes produced therefrom, including without limitation any and all credits, benefits, emissions reductions, offsets and allowances of any kind, howsoever entitled, attributable to the wind power facilities or the electric energy, capacity or other generator-based products produced therefrom.  The manner of operation of the wind power facilities, including but not limited to decisions on when to conduct maintenance, is within the sole discretion of Lessee.  Notwithstanding the above two sentences, if due to abandonment Grantor may claim all legally allowed credits, benefits, etc. as listed above.

In the event of a taking by eminent domain, partial or otherwise, or a granting in lieu of condemnation, the award shall be apportioned between the CLO and Grantee as awarded by the court or by agreement of the Parties respective of the value of the land and improvements and such award shall be paid in accordance with the order of the court or the Easement of the parties with the taking political entity.tc \l2 "11.2 Participation in Proceedings   Grantor and Grantee will each have the right at their respective expense to participate in any proceeding seeking to take all or a portion of the Property or the Improvements and in any appeals which might be taken.  If the taking is substantial enough to materially affect the economic viability of Grantee’s operations, then the lease may be terminated.

12. Confidentiality. 

Grantee acknowledges the CLO is subject to the Open Records Act of Oklahoma, 51 O.S. § 24A.1, and must follow the requirements specified in the Act.  The CLO, to extent allowed by law, and Grantee, agree all of the financial terms of this Easement, any information regarding the wind resource on the Property, Grantee’s methods of measurement of wind conversion potential, methods of operation, methods of construction, methods of energy production, and the like are claimed as confidential by Grantee and agree not to disclose any of the terms and provisions of this Easement to any person or entity unless required to do so by law.  The CLO and Grantee are authorized to disclose such portion of this Easement as may be required by State or Federal Agency, regulatory authority, or taxing authority.  In the event a demand is made upon the CLO, (by other than a governmental supervisory authority of the CLO), for disclosure of the Easement, the CLO will exercise its best efforts to notify Grantee of the circumstances and time parameters of the demand so Grantee may take such action as they believe prudent.

13. Notices. 

All notices, payments, and other communications to the Parties must be in writing and be delivered by (a) certified or registered mail (return receipt requested), or (b) personal delivery, or (c) telecopy to the addresses below, or to such other addresses as the parties may, by such notice, specify from time to time:
To Grantee:
[COMPANY NAME]

Attn:  [Title or Name]

[ADDRESS]

Telephone:

Fax:

To CLO: 
Commissioners of the Land Office



Attn: Real Estate Director

P.O. Box 26910



Oklahoma City, Oklahoma 73126



Telephone:
405.604.8100



Fax:
405.604.8199
14. Force Majeure; Waiver.  

Notwithstanding the following statement, the Grantee shall, at all times under this agreement whether producing or not due to any action or Force Majeure, be responsible for paying to the CLO the minimum royalty set forth in Section 6.  If performance of this Easement or of any obligation hereunder is prevented or substantially restricted or interfered with by reason of an event of “Force Majeure” (defined below), the affected party, upon giving notice to the other party, shall be excused from such performance to the extent of and for the duration of such prevention, restriction or interference.  The affected party shall use its reasonable efforts to avoid or remove such causes of nonperformance and shall continue performance hereunder whenever such causes are removed.  “Force Majeure” means fire, earthquake, flood or other casualty or accident; strikes or labor disputes; war, civil strife or other violence, any law, order, proclamation, regulation, ordinance, action, demand or requirement of any government agency or utility, or any other act or condition beyond the reasonable control of a party hereto.
The failure of a Party to insist on the strict performance of any provision of this Easement or to exercise any right, energy, or remedy upon a breach of any provision of this Easement will not constitute a waiver of any provision of this Easement or limit the Party's right to enforce any provision or exercise any right in the future.
15. Modification.   

No modification of this Easement shall be valid unless made in writing and executed by the Parties.
16. Successors and Assigns.   

Grantee may request to assign its rights and obligations under this Easement at any time after the Effective Date upon the written consent of the CLO.  Any assignment requested by Grantee must be for the whole Easement, no partial assignments will be allowed.  Except as otherwise provided in this Easement, the obligations, terms and conditions of this Easement will inure to the benefit of and be binding upon the respective successors and assigns of the Parties.  Grantee may, with CLO’s consent, assign all or any portion of its rights and obligations under this Easement to any one or more parties involved in financing or refinancing the Project, any purchaser or lessee of the Project or purchaser of all or substantially all of the membership interests in Grantee, any affiliate of Grantee under Grantee’s control, or a purchaser of all or substantially all of Grantee’s business or assets, directly or indirectly, by purchase, merger, consolidation or other means (collectively, the “Assignee”).  

Grantor shall execute such estoppel certificates (certifying as to such matters as Lessee may reasonably request, including without limitation that no default then exists under this Easement, if such be the case) and/or consents to assignment and/or nondisturbance agreements as Lessee or any Assignee may reasonably request from time to time. Grantor and Lessee shall cooperate in amending this Easement from time to time to include any provision that may be reasonably requested by Lessee, CLO or any Assignee for the purpose of implementing the provisions contained in this Easement or of preserving an Assignee’s security interest.
17. Time of the Essence. 

Time is of the essence of this Easement.
18. Default.   

If either Party neglects or refuses to carry out the terms and provisions of this Easement, then it shall not be in default hereunder unless it fails to cure such default within sixty (60) days after receiving written notice from the other Party specifying the event of default; provided, however, that if the nature or extent of the obligation or obligations is such that more than sixty (60) days are required, in the exercise of commercially reasonable diligence, for performance of such obligation(s), then the defaulting Party shall not be in default if it commences such performance within such sixty (60) day period and thereafter pursues the same to completion with commercially reasonable diligence.  Party shall be entitled to such remedies for breach of contract as may be available under applicable law, including the remedy of specific performance.
19. Attorneys' Fees.   

 In recognition of the obligation the CLO has to protect Trust assets and maximize economic return if either Party commences litigation to enforce or interpret its rights under this Easement, the CLO will be able to recover, in addition to all other costs and damages, reasonable attorneys' fees.
20. CLO's Authority. 

CLO is the sole owner of the Property and has the unrestricted right and authority to execute this Easement and to grant to Grantee the rights granted hereunder. Each person signing this Easement on behalf of CLO is authorized to do so, and all persons or entities having any ownership interest in the Property (including spouses) are signing this Easement as CLO. When signed by CLO, this Easement shall constitute a valid and binding Easement enforceable against CLO and CLO's successors and assigns in accordance with its terms.

21. Governing Law.  

This contract will be construed and interpreted in accordance with the law of the State of Oklahoma.  Grantee agrees, as part consideration for this contract, any dispute or litigation with CLO in relation to this contact will be conducted in Oklahoma County [or the county where the project is installed], CLO's only official business residence.  Grantee as part consideration for this contract agrees the terms and conditions of this Easement will be construed in favor of CLO in recognition of the obligation the CLO has to protect Trust assets and maximize economic return.

22. Counterparts.  

This Easement may be executed in two or more counterparts, each of which will be deemed an original, but all of which together shall constitute one and the same instrument.
23. Recording.  

At Grantee's request, CLO and Grantee will execute a memorandum of this Easement, and Grantee may, at its expense, record such memorandum in the ____________ County Real Estate Records.
24.  Indemnification.  

Grantee agrees to protect, indemnify and hold harmless the CLO, its agents, contractors and employees ("Indemnified Parties") from and against all losses, liabilities, obligations, claims, demands, damages, penalties, fines, actions, causes of action, judgments, costs and expenses, including, without limitation, reasonable attorney's fees, litigation expenses and settlements entered into in good faith, incurred by any Indemnified Party or asserted against the interest of the CLO in the Land or this Lease which do not result from the willful act or negligence of an Indemnified Party, and which arise by reason of: (a) any injury to or death of any person or any damage to the Land, Improvements or any property located in or on the Property; (b) any use, condition or state of repair of all or any part of the Land or Improvements; (c) any failure by the Grantee to perform or observe its obligations under this Lease; or (d) any negligence or willful act or omission on the part of the Grantee or any of the Grantee's agents, contractors, employees, licensees or invitees.  If any action, suit or proceeding is brought against an Indemnified Party by reason of any such matter or occurrence, Grantee, promptly after the written request by the Indemnified Party, will defend such action, suit or proceeding at Grantee's expense with legal counsel designated by CLO and which is reasonably acceptable to Grantee.

25.  Inspection.  

CLO, acting through its duly authorized agent or representative, shall have the right to enter upon and inspect the property at any and all reasonable times during the term of this Easement .

26.  Applicable Regulations and Law.  

This Easement shall be subject to the law of the State of Oklahoma and the rules and regulations of the Commissioners of the Land Office now or hereafter in force relative to such Easements; all of which are made a part and condition of this Easement; provided, that no regulation made after the execution of this Easement shall operate to alter the term or payment requirements of this Easement.

27.  Sales Contracts/Audit Clause.  

Within thirty (30) days after entering into contracts for the conveyance of electricity or by products, the Grantee shall furnish the CLO with notice of such contract, along with the parties’ names and contact information and all subsequent amendments.  Grantee agrees all of its books, records, documents, working papers, accounting procedures and practices, and all other documents, items and other property relevant to Grantee's performance of this Easement are subject to examination by CLO and the Oklahoma State Auditor and Inspector upon request.  Within forty-five (45) days after the end of each quarter, Grantee shall deliver to CLO (i) a statement of:  (A) the MWh of electric energy sold during that quarter from the wind turbine generators installed both (1) on the Property, and (2) with respect to the Project; (B) the Gross Revenue actually received during such quarter for the sale of those megawatts; (C) a determination of the Royalty Payments due.
28. Fair Dealing.  

Grantee covenants and warrants to the best of Grantee's knowledge the only persons and entities interested in this Easement are named and no others have any interest in this Easement at this time; this Easement is entered into by Grantee without collusion on its part with any other person, without fraud, and in good faith.  Grantee further covenants and warrants to the best of Grantee's knowledge no gratuities (in the form of cash, entertainment, gifts or otherwise) were, or during the term will be, offered or given by Grantee; or any agent or representative of Grantee, to any officer, employee or agent of CLO with a view toward securing this Easement or securing favorable treatment with respect to the performance of this Easement.

29.  Conflict of Interest.  

Grantee covenants and agrees, upon the signing of this Easement, or within thirty (30) days after the acquisition of any interest herein or in Grantee by any other person during the term, other than the purchase of public shares and or debts of Grantee or Grantee’s affiliates, if applicable.  Upon knowledge by Grantee, Grantee  will  disclose  in  writing  to  CLO  whether  any commissioner, board member, officer or employee of CLO or any public official or employee has any known direct,  indirect,  legal or beneficial interest in Grantee or in any contract or Easement between CLO or Grantee, or in any franchise, concession, right or privilege of any nature or otherwise granted by CLO to Grantee.

30.  Conclusion of Operations.  

Upon the conclusion of operations, the Property shall be restored, at Grantee’s sole expense, as near as practicable to the state the Property was in prior to the Effective Date.  The turbine and tower will be removed and the concrete base will be removed to a depth of at least 5 feet below topsoil, and covered with dirt stockpile to the level with the surrounding area.  All ground facilities and related wiring and connected materials, if to be left in place in the ground, shall be cut and capped at least 36 inches below topsoil, or otherwise removed.  The Property shall be re-vegetated to levels at or better than the Effective Date.  At the sole discretion of the CLO, any roads or vehicle trails constructed or made by Grantee shall be restored to re-vegetated to levels at or better than the Effective Date.  The Grantee shall have ninety (90) days after the conclusion of operations to restore the Property and remove facilities, wiring and materials.

31.  Entire Easement. 

This Easement, including attached Exhibits, contains the entire and final understanding of the parties and supersedes all prior Easements and understandings between the parties related to the subject matter of this Easement.
IN WITNESS WHEREOF, the parties have executed this Easement as of the Effective Date.

State of Oklahoma ex rel.



[COMPANY NAME]

Commissioners of the Land Office

GRANTEE

GRANTOR

_______________________


_________________

Chairman





By:
Governor





Name:
Title:
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