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Commissioner of Public Lands

NEW MEXICO STATE LAND OFFICE

310 Old Santa Fe Trail

P.O. Box 1148

Santa Fe. New Mexico 87504-1148
OPTION No._______________

with 
RIGHT OF ENTRY PERMIT

Recitals:

This Agreement is entered into for consideration by Commissioner Patrick H. Lyons, the New Mexico Commissioner of Public Lands, acting trustee for the Enabling Act Trust established by the Act of June 20, 1910, 36 Stat. 557, Ch. 310 (Commissioner), and ______________________________________ a ________________________ authorized to do business in New Mexico, whose address is _____________________________________________________________________________ (Grantee).  The Effective Date of this Option will be the date upon which the Commissioner executes this Agreement.

WHEREAS the Commissioner has a fiduciary duty to maximize trust revenues while conserving trust assets; and,

WHEREAS the Commissioner has determined that a commitment to alternative energy resource development is in the best interests of the trust; and,

WHEREAS Grantee has indicated a commitment to the development of alternative energy resources on the trust lands more particularly described below, which development should provide affordable energy to the people of New Mexico as well as allowing New Mexico to supply affordable energy to neighboring states; 

NOW THEREFORE the Commissioner and the Grantee enter this Option to lease certain trust lands and Right-of-Entry for such purposes as set out below.
I.          OPTION

Grant of Option:      The Commissioner here grants to Grantees an option to lease the Trust Land described in attached Option Exhibit A (the Option Lands), subject to the covenants and conditions set out below.  The lease will be in form substantially identical to that attached hereto as Option Exhibit B. 

Option Land:     The Option Land is described in the attached Option Exhibit A form lease.

Option Term:     This Option shall run from the Effective date for a period of two years.  Grantee may renew this Option for one additional period of two years if Grantee has not breached any term of this Option and if the Commissioner determines such renewal to be in the best interests of the trust.  Option renewal shall be effected by Grantee’s written sixty (60) day notice to the Commissioner whose express consent must be obtained.
Option Price:     The option price is $2.00/acre/year, non-refundable.  The Commissioner acknowledges receipt of the first year’s payment in the amount of $___________________ as the annual purchase price of this Option.
Exercise of Option:     Grantees may, at any time within the Option Term, exercise this Option by giving sixty (60) days advance notice of its intent to lease the Option Lands.  The notice should state that the Grantee is exercising this Option, and should contain a copy of this Option as well.  Within the sixty (60) day notice period, the Commissioner and Grantees will make a good faith effort to negotiate or resolve any remaining terms of the parties( lease, which will be granted as soon thereafter as practicable.  The lease to be granted shall be for a period of five years or less.  It is understood and agreed that at the expiration of the short-term lease which is the subject of this option, the Commissioner intends to offer the Land for long-term lease by public notice and auction, and that Grantee shall have the opportunity to bid on that long-term lease.

Effect of Option:     This Option is an agreement to enter into a lease, and not a covenant that runs with the land.  By this Option, the Commissioner agrees not to offer or convey any new or additional interest in the Trust Land to any other person or entity during the Option Term.  This Option does not grant any right to enter upon or use the Trust Land, which rights are to be obtained pursuant to a State Land Office Right-of-Entry by Grantees from the Commissioner for separate consideration.
Release of Option Lands:  Grantee may, at any time during the term of this Option, release designated lands from this Option.  Grantee shall list the lands to be released, using quarter-quarter aliquot descriptions, and provide such list to the Commissioner along with notice that Grantee is releasing the listed lands. No land less than a quarter-quarter Section may be released.   No refund shall be due to Grantee upon the release of any of the Option Lands.  Upon the release of any Option Lands, Grantee shall provide to the Commissioner an amended Exhibit A to be incorporated into this Option in lieu of the then current Exhibit A.
Assignablility; Memorandum of Option:     This Option is not assignable by either party.  Any transfer of interest in this Option, whether by conveyance or by operation of law, shall be deemed an un-permitted assignment, and shall result in the immediate termination of this Option.  This Option will be retained in the Records Division of the State Land Office.  Grantees may draft and record a Memorandum of this Option subject to the Commissioner(s approval.
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II          RIGHT OF ENTRY PERMIT
Grant of Right-of-Entry
The Commissioner here grants to Grantee permission to enter upon the specific tract(s) of State Trust Land described in Exhibit A only for the term, and only for the permitted use, described below.

2.  Term
This Right-of-entry is granted for a term of ___________________, commencing ________________ and ending ____________________.  This Right-of-Entry may be renewed for successive terms and upon the same terms and conditions until the expiration of the foregoing Option.
3. Fee 

Grantee shall pay to the Commissioner, prior to the inception of this or any successive Right-of-Entry, a fee of $500.00 for every six-month period.
4.  Permitted Use, Personnel, Equipment and Materials

A.
Permitted use is for the purpose of: (Describe activities, frequency and manner of access).


B.
Personnel, equipment and materials to be present on State Trust Lands:

 The granting of this permit does not allow access across private lands. 

5.  Improvements

No improvements shall be placed on the premises without the prior written consent of the Commissioner.

6.  Reservations
Commissioner reserves the right to execute leases, rights of way, easements, permits, exchange agreements, sale agreements, permits and other lawful rights on or across the land covered by this permit, including but not limited to any such rights for mining purposes and for the extraction of oil, gas, salt, geothermal resources, and other mineral deposits therefrom and the right to go upon, explore for, mine, remove and sell same.  

7.  Compliance with Laws
Grantee shall at its own expense comply fully with and be subject to all applicable regulations, rules, ordinances, and requirements of law or of the Commissioner, including but not limited to the regulations of the State Land Office; Chapter 19 NMSA governing State Trust Lands; federal and state environmental laws and regulations; and the New Mexico Cultural Properties Act, NMSA 1978 Sections 18-6-1 through 18-6-23.  It is illegal for any person or his agent to appropriate, excavate, injure, or destroy any historic, or prehistoric ruin or monument, or any object of historical, archaeological, architectural, or scientific value situated on lands owned or controlled by the State Land Office without a valid permit issued by the Cultural Properties Review Committee and approved by the Commissioner of Public Lands.

8.  Hold Harmless and Indemnification
Grantee shall save, hold harmless, indemnify and defend Commissioner, the State Land Office, the State of New Mexico, and any of their officers, employees or agents, in their official and individual capacities, of and from any and all liability, claims, losses, damages, costs, and fees arising out of or alleged to arise out of, or directly or indirectly connected with, the operations of Grantee under this permit on or off State Trust Lands or arising out of the presence on State Trust Lands of any equipment, material, agent, invitee, contractor or subcontractor of Grantee.  This Hold Harmless and Indemnification clause covers any claim, including any brought in any court or before any administrative agency, of any loss or alleged loss, and any damages or alleged damages asserted with respect to any violation or alleged violation of any state, federal or local law or regulation, including but not limited to any environmental law or regulation, any cultural properties law (including the New Mexico Cultural Properties Act, cited above) or regulation, and any alleged damage to the property, rights or interests of any State Land Office lessee, right-of-way holder, or other Grantee.

 9.  Amendment
This permit shall not be altered, changed or amended except by an instrument in writing executed by Commissioner and Grantee.
10.  Withdrawal
Commissioner reserves the right to withdraw any or all of the land authorized for use under this permit.  If applicable, Grantee shall vacate the acreage specified within 30 days after receipt of written notification of withdrawal from the Commissioner.

11.  Cancellation
The violation by Grantee of any of the terms, conditions or covenants of this permit or the nonpayment by Grantee of the fees due under this permit shall at the option of the Commissioner be considered a default and shall cause the cancellation of this permit 30 days after Grantee has been sent written notice of such.

12.  Preserve and Protect
The Grantee agrees to preserve and protect the natural environmental conditions of the land encompassed in this permit, and to take those reclamation or corrective actions that are accepted soil and water conservation practices and that are deemed necessary by the Commissioner to protect the land from pollution, erosion, or other environmental degradation.  The Grantee further agrees not to injure the property of, or interfere with the operations or rights of, any State Land Office lessee, right-of-way holder, easement holder or other Grantee who has rights to use the State Trust Land subject to this permit.

13.  Reclamation, Removal of Equipment, Materials, and Waste

The Grantee agrees to reclaim those areas that may be damaged by activities conducted thereon.  The Grantee agrees to remove from the State Trust Lands, no later than the end of the term of this permit, all equipment and materials it has placed or brought upon the land and to clean up and remove from the land any trash, waste, effluent, or other products used or brought upon the land in connection with this permit. 

14.  SPECIAL INSTRUCTIONS AND/OR RESTRICTIONS
  1.
No off road traffic allowed.

  2.
No wood collection or tree cutting allowed.

  3.
Disturbing, dislodging, damaging, defacing, destroying or removing historical archaeological, paleontological, or cultural sites or artifacts is prohibited.

 4.   Disturbing, dislodging, damaging, defacing, destroying any improvement, fixture, item, object or thing placed or located in, under or upon the land is prohibited.

 5.
This permit does not grant a right to enter State Trust Lands to which there is no public access.

 6.
Any uses or activities not within the scope of this permit are not allowed unless prior written approval from the Commissioner of Public Lands is granted.
7. 
Prior to any entry upon the Exhibit A land, Grantee shall give reasonable notice to any existing lessee.
8.
OTHER:  

III.
MISCELLANEOUS 
Governing Law:    This Option shall be governed by the laws of the State of New Mexico, but without giving effect to the conflict of law provisions of the state.   
Dispute Resolution;     In the event Grantee is aggrieved by any decision of the Commissioner in connection with this Option, Grantee shall, within thirty (30) days after the date of such decision, file a mandatory administrative contest pursuant to NMSA 1978, § 19-7-64 and Land Office Rule 15 (19.2.15 NMAC).  Grantee shall initiate no court action regarding this Option except to appeal a final decision of the Commissioner of Public Lands rendered pursuant to such a contest proceeding, and as provided by NMSA 1978, § 19-7-64. 
Venue:     Grantee consents to venue and jurisdiction in the First Judicial District Court in and for the County of Santa Fe in any appeal from the mandatory contest described herein above or any other action relating to this Option or its subject matter.

Notices.  Written notice by registered or certified U.S. Postal Service, return receipt requested, or delivered by reputable overnight courier, return receipt of tracking system, to the addresses of the party hereunder shall constitute sufficient notice to comply with the terms of this Lease. Notice will be deemed effective upon delivery. Either the Commissioner or Grantee may change its respective address as provided in this Section effective three (3) business days after giving written notice of the change to the other as provided in this Option. The addresses for notice are:


Notice to Lessor.






Commissioner of Public Lands

Attn: Brian Bingham


P.O. Box 1148


Santa Fe, New Mexico 87504-1148


Notice to Grantee:


_______________________________


_______________________________


_______________________________


_______________________________
GRANTEE:
_________________________________

COUNTY OF SANTA FE
)
On this date, __________________, 20____, the foregoing Option was subscribed and sworn to before me by  _______________________, acting for an behalf of ___________________________, a ________________________authorized to do business in New Mexico.

___________________________________________.

S

E              My commission expires


      ___________________________________  

A                                                                                        Notary Public

L

Reviewed by SLO General Counsel__________________________, date: _______________________

COMMISSIONER OF PUBLIC LANDS

_________________________________


date: _____________________

Patrick H. Lyons

S

E

A

L

EXHIBIT A TO OPTION:
(Form short-term lease including  legal description of the Option Lands)
EXHIBIT B TO OPTION

(Copy of form lease, the subject of this option)
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