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Commissioner of Public Lands

NEW MEXICO STATE LAND OFFICE

310 Old Santa Fe Trail

P.O. Box 1148

Santa Fe. New Mexico 87504-1148
Business Lease No. BL-___________

DISCUSSION DRAFT

(Bid Lease B –Development and Operation)
(Blanks indicate information to be obtained; bolded italics indicate terms to be negotiated)

TERMS MUST BE NEGOTIATED FOR EACH INDIVIDUAL LEASE.  THE OFFICE OF THE GENERAL COUNSEL MUST REVIEW THE PROPOSED TERMS OF EACH PLANNING LEASE FOR CONFORMITY WITH APPLICABLE LAW AND THE BEST INTERESTS OF THE TRUST, AND DRAFT APPROPRIATE LEASE PROVISIONS BEFORE A LEASE IS EXECUTED. REPRESENTATIONS MADE DURING NEGOTIATIONS BUT PRIOR TO APPROVAL BY COUNSEL SHOULD NOT BE CONSIDERED AS FINAL OFFERS.
This Lease is entered into by and between the New Mexico Commissioner of Public Lands acting trustee for the Enabling Act trust established by Act of June 20, 1910,36 Stat. 557, ch. 310("Lessor") and, (name of Lessee) a (kind of corporation and state of incorporation)  Corporation authorized to do business in New Mexico, whose address is  ____________________________________  ("Lessee").

1.
DEFINITIONS TC "1.
DEFINITIONS" \f C \l "1" . Definitions set forth in State Land Office Rule 9 (19.2.9.7 NMAC) are incorporated herein unless otherwise modified or defined below, and should be referred to when reading this Lease.  Certain other terms are defined in context in the body of this Lease.

Select type of annual adjustment

1.1
Annual Adjustments refers to the manner in which certain Rent may be increased by increasing the prior year’s rental amount  at a fixed percentage annually.  Annual adjustments are calculated as a fixed percentage at ______% (_________ percent).  Rent is adjusted upward by this percentage amount on each Lease Anniversary.

1.1
Annual Adjustments refers to the manner in which rent may be increased annually in accordance with increases in the CPI-U (the national All Urban Consumer Price Index published by the United States Department of Labor, Bureau of Labor Statistics).  These adjustments shall be calculated ninety (90) days before each anniversary of the Effective Date of this Lease (the adjustment date) as follows.

First:
Determine the Current Index (CI) for the current lease year, which will be the annual CPI-U Index published for the third month prior to the Lease Anniversary Date.  For example, if the current Lease Anniversary Date is March 21 2010, then CI will be the unadjusted percent change in CPI-U from December of 2008 to December of 2009.  

Second:
If CI is zero or less, then the rent for the next year shall remain the same as the current year.  If CI is greater than zero, then proceed to the third step to determine the rent increase.

Third:
Calculate the Adjusted Rent (AR) by multiplying Rent for the              prior year (R) by (1+CI):     AR = R (1+CI).

In the event that the Department of Labor (DOL) publishes a correction to a previously published CPI-U after the Rent has been recalculated for any year, the Rent for that period will not be recalculated; but the rent for the subsequent year shall use the revised CPI-U.   In the event that the DOL ceases to publish the monthly unadjusted percentage annual change, the parties will  establish an alternate reference.


1.2.
Approval:     express written consent given by the Commissioner or an authorized representative.

1.3.
Assignment:     any direct or indirect transfer or other disposition, whether by sublease, conveyance, or  operation of law, of all or part of the Leasehold Estate;  the transfer of all or part of Lessee's said interest by merger, consolidation, or similar business combination or reorganization; any transaction by which the majority or the controlling ownership of Lessee is transferred.   

1.4.
Collateral Assignment:   a conditional Assignment of all or part of the Leasehold Estate, including but not limited to a mortgage or deed of trust, given by Lessee to a creditor as security for a debt.

1.5.
Effective Date:     the date upon which this Lease takes effect, and will be the date upon which the Commissioner executes this Lease.

1.6. 
Generating Unit.  wind energy conversion systems and wind power generating facilities (including associated turbines, rotor blades, towers, foundations, support structures, guy wires, braces and other structures and equipment), of any type or technology.
1.7
Ground Disturbance Permit:  A form permit issued by the Land Office indicating approval of all preliminary work such as archaeological, environmental, and biological surveys and granting permission to begin any construction or other activity that would disturb the surface of the Trust land.  A Ground Disturbance Permit may approve construction of more than one structure or building.

1.8.
Hazardous Material:   oil, petroleum products, explosives, inflammables, PCBs, asbestos, formaldehyde, radioactive materials or waste, or other hazardous, toxic, or contaminated materials, substances, pollutants or wastes, including, without limitation, any substance, waste, or material which is defined or listed as a "hazardous substance", "hazardous waste", "hazardous material", "toxic substance", “medical waste”, “regulated substance", or which is otherwise controlled or regulated because of its toxicity, infectiousness, radioactivity, explosiveness, ignitability, corrosiveness or reactivity, under any federal, state, or local statute, regulations, or ordinances relating to landfills, medical waste, industrial hygiene, environmental protection or the manufacture, use, generation, presence, analysis, transportation, handling, storage, treatment or disposal of any such material, substance, or waste.

1.9.
Holding Over:   upon the Termination or Relinquishment of this Lease, any act or conduct of Lessee, including, but not limited to, any unapproved entry upon, occupancy, or use of all or any part of the Land by Lessee, or its agents, or by any of Lessee's Improvements if unapproved or required or ordered removed.

1.10.
Improvement:   any of the following:


1.10.1
 any non-mobile item of tangible property developed, placed, created or constructed on the Land, including but not limited to buildings, structures, 
roadways, Infrastructure, permanent equipment and fixtures;


1.10.2
project approvals made by any governmental agency having authority over the proposed construction and operation of the Project or any agency with whose requirements Lessee is required by Lessor to comply; and,


1.10.3
any other rights or privileges obtained or developed in connection with a Lessee's use of the Land including, but not limited to, development rights and approvals.

1.11.
Improvement Value:   the value, if any, of Approved Improvements which is approved by the Commissioner as adding Market Value to the Land if being sold, or to the Leasehold Estate if being leased, at a public auction.  The amount is to be allowed as a credit against a bid submitted by Lessee at the auction, or is to be paid to Lessee by a subsequent lessee, purchaser, or other successor in interest other than Lessor. 

1.12.
Land:     the surface estate of the state trust land described in Exhibit “A” to this Lease.

1.13
Land Office:      the New Mexico State Land Office.

1.14
Land Office Rules:
Land Office Rules:  all of Title 19 Chapter 2 NMAC as amended from time to time; NMSA 1978 Chapter 19; the Enabling Act for New Mexico (Act of June 20, 1910, 36 Stat. 557, Ch. 310); all current and future constitutional provisions, statutes, rules and amendments thereto governing the Land.

1.15.
Lease Anniversary:     an anniversary of the Effective Date of this Lease.

1.16.
Leasehold Estate:   the contractual rights and obligations of Lessee under this Lease, which is a personal property interest, not a real property interest.

1.17.
Local Government:  the City of _______________, New Mexico and/or _________________County, New Mexico. 

1.18.
Market Value: TC "1.12
Market Value" \f C \l "2"       the most probable price which a property should bring in a competitive and open market under all conditions requisite to a fair lease or sale, the lessor and lessee, or the buyer and seller (as the case may be) each acting prudently and knowledgeably, and assuming the price is not affected by undue stimulus.  Implicit in this definition is the consummation of a lease or a sale as of a specified date under conditions whereby:  (1) both parties are typically motivated; (2) both parties are well informed regarding the particular laws, rules, and conditions governing state trust lands; (3) both parties are well advised, and acting in what they consider their own best interests; (4) a reasonable time is allowed for exposure in the open market; (5) payment is made in terms of cash in U.S. dollars or in terms of financial arrangements comparable thereto; and (6) the price represents the normal consideration for the interest in the property being disposed of, unaffected by special or creative financing or other concessions granted by anyone associated with the sale or lease.

1.19
Principal Project.
Lessee’s entire related system of Generating Units and related facilities extending beyond the Land, as identified in attached Exhibit Give the Exhibit Number of the site plan showing the entire project._________.
1.20.
Project:   The development, construction, operation and maintenance of a previously planned wind power generating facility with all related and appurtenant structures, equipment, and facilities. 

1.21
Project Plans:  plans that, subject to the Lessor’s approval, govern any changes, improvements or expansion of the use and development of the Land to accomplish the Project including but not limited to: site and building plans; boundary and topographic surveys, and any other land use plans required to bring the Project into conformity, as may be required, with the requirements of Local Government; cultural properties survey; biological assessment; a Phase I Environmental Assessment; a Hazardous Materials storage and handling plan; and any further surveys or assessments as Lessor may deem necessary to fully examine the proposed impact of the Project on the Land or any existing and potential environmental contamination liabilities, or as may be required to obtain a Ground Disturbance Permit.  The Project Plans shall include a plat depicting the location of each change, improvement, or expansion.

1.22
Relinquishment:     A Lessee’s voluntary disposition of this Lease pursuant to 19.2.9.19 NMAC.

1.23.
Rent:
any sums due from Lessee to Lessor under the terms of this Lease unless otherwise specifically excluded from this definition.

1.24.
ROWs:   rights-of-way and easements on or across any Trust lands. ROWs do not in any case create or convey a fee simple interest in the Land, but shall in all cases be limited to a specified use and shall terminate after a fixed number of years or when the specified use ceases, as Lessor may deem appropriate.

1.25
Termination:  The cessation of the Leasehold Estate granted herein due to the operation of law, the natural expiration of the Lease term, or by Lessor’s action in response to Lessee’s breach.

1.26.
Trust:   the land trust established and confirmed by the Enabling Act, Act of June 20, 1910, 36 Statutes at Large 557, Chapter 310.

2.
GRANT OF LEASEHOLD ESTATE TC "2.
LEASE" \f C \l "1" .
2.1
Grant. Lessor grants Lessee the right to use, enter upon and conduct activities with respect to the Land in accordance with the terms, conditions, covenants, and reservations of this Lease.

2.1.1.
This grant includes the right, subject to paragraph 3.5 below, to construct and maintain ROW’s within the boundaries of the Land, subject to Lessor’s prior approval.  All other ROW’s on any Trust lands must be applied and paid for pursuant to Land office rules.

2.2.
Prior Leases and Encumbrances.  This lease is subject to all valid and existing leases, ROW’s, restrictions, and other encumbrances and permitted uses.  Without warranting accuracy, as of ___ (date of search) ______, a search of Land Office records reveals the following:  List all prior existing leases, rights-of-way, and other uses and encumbrances.  Reference any subsequent paragraphs, to be negotiated, regarding Relinquishments, etc.
2.3.
Game and Fish Easement TC "2.2
No Game and Fish Easement" \f C \l "2" .  Upon execution of this Lease, Lessor and Lessee shall take steps to remove the Land from public use under an easement issued by Lessor to the New Mexico Department of Game and Fish. 

2.4
Joint Signatories or Multiple Lessees.       If more then one person or entity is a signatory denominated as Lessee, all such persons or entities shall be jointly and severally liable under this Lease.

3.
CONSIDERATION FOR GRANT OF LEASEHOLD ESTATE

3.1
Base Rent.  Lessee shall pay annual rent to Lessor, in an amount of ($___) dollar amount-per-acre, to be due in advance on or before the Effective Date and each Lease Anniversary.  A pro-rated annual payment, if necessary, shall be calculated by multiplying the daily rental rate for the lease year by the number of days in the pro-rated period.  Base Rent shall be subject to the Annual Adjustment.
3.2
Generating Unit Rent.     An annual amount equal to dollar amount ($________________) multiplied by the number of Generating Units installed on the Property when "the number of Generating Units installed on the Property" refers to the number of Generating Units that are actually existing on the Property, and are operating or capable of operating according to their design specifications, in each case as of 90 days prior to the first day of the applicable Lease year, and regardless of whether or not said Generating Units are operating.  Generating Unit Rent shall be subject to an Annual Adjustment.

3.3
Percent Rent.     In addition, Lessee shall pay, to the extent that this amount exceeds the Per-Turbine Rent in paragraph ______ above, an annual amount equal to percent amount (___________%) of the Gross Revenues actually received by Lessee during the Lease year.  "Gross Revenues" means the aggregate total revenue actually received by Lessee or a Sublessee, during the applicable calendar year, from the sale, to any purchaser of the electricity, of electrical energy generated and sold from select (a) or (b), depending on the number of Units on Trust Land (a) Generating Units located on the Property  (b) the Principal Project; provided, however, that the term "Gross Revenues" does not include (i) revenues received (A) from the sale, modification or termination of any obligation under a power purchase contract, or from any power purchaser as settlement, judgment amounts, liquidated damages or similar payments based on a claim of breach of contract, (B) from parasitic or other loss (i.e., electrical energy used to power Improvements or Operations, or lost in the course of transforming, shaping, transporting or delivering the electricity), (C) from sales of electrical energy for which payment is not received, including because of a default by the purchaser thereof (except that Lessee shall promptly pay Lessor when and if it ultimately receives such payment), (D) as reimbursement or compensation for, or repayment of, wheeling costs, other electricity transmission or delivery costs, network upgrades or gross receipts tax or (E) from production tax credits, other tax benefits and credits, or any reimbursement thereof received by Lessee or a Sublessee in connection with the Principal Project; or (ii) any sales, use or other taxes imposed on such Gross Revenues.


3.3.1.
Commencing with the select period before first adjustment full calendar year of the Remaining Period, Percent Rent shall increase to select percent amount (_____%) and shall increase in increments of select amount of regular increases in the percent figure (i.e. ½ % or 1%) at the beginning of each state regular period for percent increases, referring to historical CPI-U figures Lease year.


3.3.2.

Within sixty (60) days after the end of each Lease year, Lessee shall (a) conduct a "true-up" to determine the amount (if any) by which the Percent Rent for such calendar year exceeds the Generating Unit Rent paid to Lessor for such calendar year (an "Excess Amount") and (b) deliver to Lessor a statement reasonably showing the basis for the computation of such "true-up"; and if such "true-up" establishes that there is an Excess Amount, then Lessee shall, within such sixty (60) day period, pay the Excess Amount to Lessor.  Lessor’s acceptance of such payment shall not be deemed a waiver of Lessor’s right to later object to the amount.

3.3.3     Use this clause if (a) is selected in paragraph 3.3 above. If electrical energy produced from Generating Units located on the Land is commingled with electrical energy produced from Generating Units located elsewhere in the Principal Project, then Lessee shall, using such generally accepted methods, calculations, procedures and/or formulae as Lessee may in good faith adopt, allocate to the Property a portion of the Gross Revenues received from such commingled electrical energy.
3.4
Non-Turbine Structures Fee and Ground Rent.      Any permanent non-turbine structures, as denominated in Lessee’s Project Plans, shall incur fees and rent as follows. A "permanent non-turbine structure"  is one which, although serving a Project function, is not directly ancillary to the functioning of the Generating Units and will not include structures such as a storage or equipment shed.  


3.4.1.
Ground Disturbance Fee.
A fee of $10,000.00 will be due from Lessee to Lessor, prior to the commencement of any construction, for each non-turbine structure placed on the Land. Such fee must be tendered with an application for a Ground Disturbance Permit.


3.4.2.
 Ground Rent for Completed Structures.
In addition to the Base Rent stated in paragraph 3.1 above,  Lessee shall pay to Lessor, on a pro-rated annual basis, Ground Rent for each completed non-turbine permanent structure on the Land, the sum of ($____) dollar amount per square foot.   Ground Rent for completed structures shall be subject to Annual Adjustments.

3.5.
Transmission/Roads Installation Fee.  Lessee shall pay to Lessor the one-time sum of dollar amount ($________) per linear rod (i.e., $._________ per linear foot) of (a) roads and (b) overhead (but not underground) transmission lines, in each case if installed by Lessee on the Property, which shall be deemed to fully compensate Lessor for damages that result from Lessee's construction and use of roads and transmission lines under this Lease.  Such sum shall be paid to Lessor upon completion of construction of such roads and overhead transmission lines (as the case may be).  The Transmission/Roads Installation Fee shall not vary based on the width of any particular road or transmission line or corridor; provided, however, that if any roads and overhead transmission lines are adjacent to each other, then the payment set forth above in this Section shall be reduced to Dollar amount ($_________) per linear rod (i.e., $.________ per linear foot) of each such adjacent road and overhead transmission line.

3.6
Rental Billings.
Lessee’s duty to pay a correct amount of Rent when due shall not depend on whether Lessor bills Lessee.  Nevertheless, Lessor intends, as a courtesy upon which Lessee shall not depend, to bill Lessee for Base Ground Rent, Generating Unit Rent,  and Ground Rent for Completed Structures, as a combined sum, computing the Annual Adjustments in such billings.  Lessee shall have the right to object to such billings within thirty (30) days of the date of such billings are sent out; but in the event Lessee objects to a billed amount, Lessee shall nevertheless pay under protest, and such payment shall be escrowed by Lessor in Lessor’s Suspense Fund until Lessee's objection is resolved. 

3.7.
Prorations.    Any Rent payable for less than a full year shall be prorated by Lessee on the basis of a 365-day year.
3.8.
Rental Interest and Late Fee TC "9.3
Interest and Late Fee" \f C \l "2" .  Interest on delinquent rent shall accrue from the date the payment becomes due, at the rate of one percent (1%) per calendar month or any fraction thereof until received by Lessor in full.  In addition, Lessee shall pay a late payment processing fee equal to ten percent (10%) of the quarterly amount past due.  The pro-ration shall be calculated at a daily rate.  All interest and late fees that become due under this Lease shall be considered additional Rent under this Lease.

3.9.
Deposit of Rent into Suspense Fund.  If any Rental payment receive from Lessee is insufficient or otherwise unacceptable, Lessor shall deposit such payment in a suspense fund, which deposit shall not be deemed an acceptance of Lessee’s payment or a waiver of any claim regarding the insufficiency or unacceptability of such payment.  Lessor will inform Lessee in writing of the deposit of any payment in the suspense fund.

3.10.
Additional Consideration.    As additional consideration, Lessee shall give Lessor one written and one electronic copy of all Project Plans or other materials and information developed, complied, generated, gathered, or reported in connection with the Project, including but not limited to all analyses, appraisals, approvals, contracts, drawings, lists, manuals, permits, plans, plats, reports, schematics, and studies.  All such materials and information must be given to Lessor at the termination of this Lease, unless sooner requested in writing by Lessor, in which case Lessee shall promptly deliver same to Lessor. All such documents shall be considered "works for hire" owned by Lessor, except to the extent that Lessor and Lessee agree otherwise in writing.  If such materials are to be kept confidential, Lessee shall mark and tender them pursuant to NMSA 1978 §19-1-2.1.

3.11.
Lessor’s Liens TC "10.1
Contractual Lien" \f C \l "2" .  To secure the payment of any Rent that becomes due, and to satisfy all reasonable costs and fees incurred by Lessor in recovering said Rent, Lessor shall have a contractual lien on any and all Improvements (the “Rent Lien”) and their proceeds in any disposition. The Rent Lien shall be subordinate only to the Statutory Lien in favor of Lessor created by NMSA 1978, § 19-7-34.  Any security interest granted in any Improvement, including a Collateral Assignment, will be subordinate to both the Statutory Lien and the Rent Lien.  Lessee has the affirmative obligation to give notice of these Liens to any lender, investor or prospective secured party.  Lessor agrees to work with Lessee’s lenders, investors, or prospective secured parties to make satisfactory arrangements for the suspension or discharge of such liens.

4.
TERM OF LEASE TC "8.
TERM" \f C \l "1" .

4.1
Lease term.     The term of this Lease shall begin on the Effective Date and end  upon the earliest of the following to occur: (a) exactly state term of years years after the Effective Date or, (b) the date of Lease Termination or Relinquishment as provided for herein.

4.2
Project Failure.     If Lessee fails to complete the Project and begin successful operations within state the term of years for completion and beginning of operations from the Effective Date, Lessor may terminate this Lease; provided, however, that termination under such circumstances does not, in itself, provide grounds for a claim of damages by either party, nor will such termination be deemed or claimed by Lessee as a “taking” of Lessee’s rights under this lease, or interest in the improvements or property, and shall not be the basis of action in law or in equity to recover the value of the Improvements except as permitted under the terms of this Lease.


4.2.1
In addition, Lessee shall have the right, upon ninety (90) days Notice, to terminate this lease for any reason within the first five years. 

4.3
Holding Over:  At the Termination or Relinquishment of this Lease, Lessee shall immediately deliver possession of the Land and any permanent improvements thereon to Lessor; and the removal of all Unapproved Improvements and removable improvements, with all required reclamation, shall be completed.  Lessee’s Holding Over, unless the parties hereto otherwise agree in writing, shall be subject to Termination by Lessor at any time upon not less than ten (10) days advance written notice.  All other terms and provisions of this Lease shall be applicable during such Holding Over period, except that Lessee shall pay Lessor, upon demand, Rent figured at a daily rate based on an amount equal to two hundred percent (200%) of the annual rent due under this Lease immediately preceding the date of Termination.  Such Rent shall be deemed liquidated damages to Lessor for Lessee's Holding Over only, and shall not bar Lessor's claims or remedies for any other damages suffered by Lessor or the Land as a result of Lessee's Holding Over or related acts or omissions.  Nothing contained herein shall be construed as a grant to Lessee of the right to Hold Over or otherwise enter the Land for any purpose after the Termination or Relinquishment of this Lease without the prior written approval of Lessor.
5.       COVENANTS, CONDITIONS, RESTRICTIONS, AND RESERVATIONS

5.1
Condition of Land TC "8.
CONDITION OF LAND" \f C \l "1" .  Lessee leases the Land in its “AS IS” condition with all faults, including the environmental condition of the Land, based on Lessee's own inspection of, and judgment regarding the Land.  Lessor makes, and Lessee affirms that Lessor has made, no representations or warranties of any kind or nature whatsoever with regard to the condition of the Land or its fitness or suitability for any particular use.  Lessee acknowledges that it is responsible for performing its own due diligence and for becoming fully familiar with the condition of the Land and any applicable restrictions, uses, or other conditions that might affect its development or use for a particular purpose.

5.2
Permitted use TC "12.
PERMITTED USE AND REASONABLE EFFORTS" \f C \l "1" .
    Lessee shall use, enter upon, occupy and perform activities with respect to the Land solely to develop, construct, operate and maintain the Project. 

5.2.1
Planning TC "12.2
Planning" \f C \l "2" .  Future changes or expansions in the uses of the Land, if approved by Lessor, shall be planned with due diligence to accomplish the Project in accordance with this Lease, and all other requirements reasonably imposed by the Local Government or reasonably required by Lessor to protect the Trust.  Lessee shall prepare Project Plans and use reasonable efforts to have such Project Plans approved, as required herein, by the Local Government.  Lessee’s Project Plans shall conform to the terms of this Lease and the Land Office Statutes and Rules.

5.2.2
Planned Roads and Utility Corridors TC "12.5
Planned Roads and Utility Corridors" \f C \l "2" .  During the Term, Lessor and Lessee agree that ROWs for roads and utility easements may need to be offered to the Local Government and public utilities for dedication as may be required by those entities, on terms acceptable to Lessor; provided, however, dedication of such ROWs shall not create or convey a fee simple interest in the Land but will be limited to a specified use and include a possibility of reversion to Lessor to the State of New Mexico as State Trust Lands to be managed in accordance with the Enabling Act should such ROWs not be used, or if so used cease to be used, for the purpose for which they were dedicated.  All such ROWs shall be obtained in accordance with NMSA 1978, § 19-7-57 and Lessor shall be compensated in full for such ROWs at the then-current value for such ROWs. 

5.2.3.
Lessor and Local Government Approval Required TC "12.6
Lessor and Local Government Approval Required" \f C \l "2" .  Prior consultation with, and written approval by, Lessor is required before Lessee finalizes or submits any Project Plan to the Local Government for its approval.  Copies of any such plans shall be submitted to Lessor, in paper and electronic form, with ample time for Lessor to review and approve such Plans before they are submitted to the Local Government.  Lessor, as a State of New Mexico government entity, is not subject to Local Government ordinances. Lessee shall nevertheless conform all such Plans and amendments to applicable Local Government requirements as if the Project were occurring on private land unless otherwise required by Lessor.


5.2.4
Sewage, Disposal of Waste TC "12.7
Water Wells; Sewage, Disposal of Waste" \f C \l "2" .  There shall be no disposal of sewage, liquid or solid waste on the Land by Lessee, unless approved by Lessor during the Term.  Any Project Plans that require disposal of sewage on the Land shall comply with applicable laws and regulations and be approved by Lessor prior to being filed with any the Local Government.


5.2.5.
Lessee shall not permit a lien, mortgage, or other encumbrance to be placed upon, or asserted against, the Land, nor, without Lessor’s approval, against any Improvement on, in, or under the Land which might be construed as an encumbrance on the Land itself.  In the event any lien, mortgage, or encumbrance is so placed, Lessee shall immediately inform Lessor of such and promptly take whatever actions are necessary to remove it.

5.3
 TC "3.
RESERVATIONS" \f C \l "1" Reservations


5.3.1
Lessor reserves all geothermal resources and all minerals of whatsoever kind in, under or upon the Land, including but not limited to, oil and natural gas, helium, carbon dioxide, coal and lignite, uranium, brine, copper, iron, lead, talc, barite, gold and silver, precious and semi-precious stones and jewels, caliche, building stones, shale, clay, sand, gravel and rock for crushing, whether or not now known to exist or to have value, of whatever form or type, at whatever depth, in whatever nature of deposit, whether solid, semi-solid, liquid, or gaseous, whether similar or dissimilar to any of those minerals enumerated, and regardless of the method of extraction, whether by wells (including input wells), mining (including by subterranean, open-pit, or strip mines), surface or subsurface leaching, or any other means now or hereafter known or employed, together with all rights of access and surface use necessary for or reasonably incident to exploration for and extraction and removal of the reserved geothermal resources and minerals, the right to execute leases, permits and other agreements for geothermal resource and mineral exploration, development and operation, the right to sell or dispose of the geothermal resources or minerals, the right to grant rights-of-way or entry and easements for geothermal and mineral purposes, the right to prospect for, mine, produce and remove geothermal resources and minerals and the right to perform any and all acts necessary in connection therewith.  The Land Office further reserves any and all water rights vested in the State of New Mexico as of the Effective Date which are located on or derived from the Land, any and all water rights appurtenant to or riparian to the Land as of the Effective Date and the right to renew and extend any water easements, water leases or water rights existing as of the Effective Date together with the right to receive the rents and revenues therefrom, together with all rights of access and surface use necessary for or reasonably incident to developing and utilizing such water rights.



5.3.2
Lessor reserves the right to grant rights-of-way and easements over, upon, or across the Land for any purposes whatsoever, including, but not limited to, public highways, railroads, tramways, telephone, telegraph, and power lines, irrigation works, conservation, environmental or remediation studies or work, water or sewer lines, drainage ditches, mining, or logging.  To facilitate the purposes of this Lease, Lessor will provide Lessee with reasonable notice and opportunity for input before making such grant.  Rights-of-way and easements granted by Lessor during the term of this Lease shall be located to avoid unreasonable interference with Lessee’s use of the Land as provided for in this Lease, including any uses depicted in any preliminary versions or drafts of the Project Plans, to the extent that Lessee has made such known and available to Lessor prior to the granting of any right-of-way or easement.  Upon final approval of Project Plans by the Lessor and the Local Government, any rights-of-way and easements granted thereafter by Lessor shall be in accordance with such approved Project Plans. 


5.3.3.
For consideration, being (dollar amount to be negotiated, based upon SLO determination of value of mineral and geothermal rights) due annually as part of the Base Rent, Lessor covenants not to exercise the reservations stated above in paragraphs 5.3.1 in any manner which would unreasonably interfere with the permitted uses of Lessee under this Lease.


5.3.4
Lessor reserves all right, title and interest in or to the Land not expressly leased to Lessee under this Lease.

5.4.
Water Wells; Water Rights:
No water rights shall be used, placed, or developed, and no water wells shall be drilled, completed, reworked, re-drilled, or re-completed on the Land without the express, written consent of Lessor.  All water appropriated shall be pursuant to state law and regulations.  Any water rights developed or placed on the Land, other than those temporarily placed on the Land pursuant to the rules and regulations of the New Mexico Office of the State Engineer, are herein and hereby deemed to belong to Lessor, and all such rights shall be developed in the name of Lessor. Lessee agrees to execute any documents necessary to effectuate the intent of this provision; however,  Lessee further agrees that Lessor shall have the right to execute any documents necessary to effectuate this provision and, to the extent necessary, appoints Lessor as Lessee’s attorney-in-fact for the specific and limited purpose of executing any documents on which Lessee’s signature is required in order to effectuate this provision.

5.5
Restrictions and Conditions on Assignments


5.5.1.
Limitations on Assignment.  Lessee shall not have the right to make any Assignment of this Lease without Lessor’s prior approval, which will not be unreasonably withheld.  Lessor's approval of an Assignment shall not relieve Lessee from any liability that may have arisen prior to the Assignment.  The occupation or use of the Land or development of improvements for the benefit of the Land pursuant to any Assignment made without Lessor's approval shall constitute a trespass by the assignee and default of this Lease by Lessee.


5.5.2.
Limitation on Collateral Assignments.  No Collateral Assignment shall be allowed unless approved in advance by Lessor, which approval will not be unreasonably withheld.  Lessor shall provide a Collateral Assignee with a copy of any notice of default given to Lessee under this Lease and permit the Collateral Assignee to cure or attempt to cure the default within the time periods and subject to the conditions provided to Lessee under this Lease. Collateral Assignments are not to be used as security for the services of any Project contractor or subcontractor.  Filing of a Collateral Assignment does not guarantee future payment.  Any collateral Assignee who forecloses will be subject to the terms of this Lease including the requirement of the Lessor’s consent to any further Assignment.


5.5.3.
Conditions for Approval of Assignments.  No consent to an Assignment or Collateral Assignment shall release Lessee/assignor except as agreed to in writing by Lessor.  Lessor may condition approval of any proposed Assignment or Collateral Assignment upon an increase in the rent, the modification or addition of other provisions to this Lease, proof of the third-party's creditworthiness, financial soundness, and skill and experience in effecting the uses and improvements contemplated by this Lease, and such other conditions as Lessor may impose to protect Lessor's interest.


5.5.4.
Approval Procedure.  Applications for assignment or Collateral Assignment shall be made by Lessee under oath, on forms prescribed by Lessor, and shall be accompanied by such fees as are designated by Lessor.

6.
LEASEHOLD IMPROVEMENTS.

6.1
Approved Improvements TC "13.1
Authorized Improvements" \f C \l "2" .  All Improvements shown in Lessee’s approved Project Plans shall be deemed approved.  Except for the Approved Improvements, no other improvements shall be placed on, or made for the benefit of, the Land without Lessor's prior written approval.  Not all Approved Improvements will be qualified for an  Improvement Value.
6.2
Unapproved Improvements.  Any Improvements placed, affixed to, constructed or developed on the Land without Lessor’s prior approval are Unapproved Improvements.  Lessee agrees that it has no right to any compensation or Improvement Value Credit for improvements placed on the Land other than Authorized Improvements.  During the term of this Lease, upon 30-day notice from Lessor, and at its own expense, Lessee must immediately remove any unauthorized improvements placed on the Land and restore the Land to the condition existing prior to the placement of such unauthorized improvements.


6.2.1.  Notwithstanding the removal requirement stated in 7.2 above, as to all or some of any Unapproved Improvements placed on the Land, Lessor, in the sole exercise of its discretion, may elect to act pursuant to 7.2.1.1 or 7.2.1.2 below.



6.2.1.1.  In lieu of removal, Lessor may permit Lessee to request approval of such Unapproved Improvements.  Lessor, in the sole exercise of its discretion, may grant approval for less than all of the Unapproved Improvements for which Lessee requests approval.  If Lessor grants its approval, the Unapproved Improvements so approved shall thereafter be treated as Authorized Improvements for all purposes of this Lease.



6.2.1.2.  In lieu of removal, Lessor may deem some or all Unapproved Improvements abandoned and forfeited to Lessor at the Termination of the Lease without any compensation due from Lessor or any other person or entity for such forfeited or abandoned Improvements.  Lessee’s agreement to the terms of this paragraph 7.2.1.2 shall be considered an inducement by Lessee to Lessor to enter this Lease and shall not be considered a “taking” of Lessee’s rights under this lease or any interest in the Improvements or other property, and shall not be the basis of any action in law or in equity to recover the value of the Improvements or damages for their loss.


6.2.2
The foregoing rights of Lessor are cumulative  to Lessor’s right to Terminate this Lease and any other available legal and equitable remedies.  



6.3.
Lessee Right to Improvement Value.     Upon Termination or Relinquishment of this Lease, Lessor shall make a good faith effort, based upon a determination of the best interests of the Trust,  to exchange,  sell, or re-let the Land at its then highest and best use or for any preferable interim use.  Upon such disposition, and subject to the provisions below, Lessee shall be entitled to paid the Improvement Value. Any Improvement Value shall be subject to Lessor’s liens set out in paragraph 3.11 above.


6.3.1.     Calculation of Improvement Value TC "14.1
Improvement Value" \f C \l "2" .    The Lessor’s approval of an Improvement in the Project Plans or otherwise shall not be deemed an approval of the stated or estimated value of said Improvement.  The Improvement Value, if any, shall be determined by Lessor in its sole discretion based upon a determination of the best interests of the trust and an appraisal made in accordance with the Uniform Standards of Professional Appraisal Practice and performed, at Lessee’s cost, by a New Mexico appraiser with a General State Certification.  Said appraiser shall be directed to make such Special Assumptions as are then appropriate, such as consideration of the particular constitutional and statutory framework within which the Trust operates, the value of Improvements for auction purposes as they relate to a Leasehold Estate, the likelihood that the Improvements would serve only a subsequent five-year lease (if applicable), the possibility that the Improvements are functionally obsolete in light of the then highest and best use of the Land, etc.  Such appraisal must be submitted to and approved by Lessor as a condition precedent to Lessee’s right to any Improvement Value at any auction of a long-tem lease, sale, or exchange of the Land.  Said appraisal shall be considered, but may not be the sole basis of, the Commissioner’s determination of the Lessee’s Improvement Value, if any.  The Improvement Value as so finally determined is to be considered apart from, and shall not be included in, any appraisal of the Land and Improvement for purposes of sale, exchange or subsequent lease.


6.3.2.    Payment of Improvement Value.      TC "f.
Payment of Costs" \f C \l "3" In any subsequent disposition of the Land by lease, exchange, or sale, any bidder other than Lessee shall, in order to qualify to bid at the auction, provide the Lessor with a deposit equal to the Improvement Value.  Such deposit shall take the form of either (1) a cashier’s check for the full amount of such Improvement Value or (2) a cashier’s check equal to ten percent (10%) of such Improvement Value together with a letter of credit equal to ninety percent (90%) of such Improvement Value.  Both the cashier’s check and the letter of credit must be from an issuer and in a form acceptable to Lessor.  The successful bidder, if not Lessee, shall pay the Improvement Value to Lessor for the benefit of Lessee upon closing of the transaction resulting from such auction. Lessee agrees that Lessor, as owner of the Land, shall retain any increase in the value of the Land, between the Effective Date and the date of the auction that is attributable to the Approved Improvements or to a market increase in land values. 


6.3.3
     Improvement Value after Relinquishment or Termination TC "13.4
Improvements after Default" \f C \l "2" .  In case of Relinquishment or Termination of this Lease, Lessee shall retain the right to be compensated, by a subsequent lessee or purchaser at any auction of a long-tem lease, sale, or exchange of the Land, for the Improvement Value at the time of such Relinquishment or Termination.  Lessor agrees to make a good faith effort to lease, sell or exchange the Land following any Termination or Relinquishment to the extent that such lease, sale or exchange is in the best interests of the trust.  However, beginning with the date of such Relinquishment or Termination, the said Improvement Value shall be reduced by twenty percent (20%) of the original amount per year, and the amount of such Improvement Value shall be reduced to zero five years after the reduction of the credit commences.


6.3.4
     Waiver of Other Compensation for Improvements TC "13.6
Compensation for Improvements" \f C \l "2" . Lessee shall not be entitled to compensation for any Improvement from any person, except as set forth above. Lessee hereby waives and shall waive any and all rights to any other compensation for Improvements, including any rights under NMSA 1978, 19-7-14. Under no circumstances shall Lessee be entitled to, and hereby waives any claim to any compensation from Lessor or the State of New Mexico for any Improvement.



6.3.4.1.
Lessee expressly waives the right to initiate any proceeding regarding, or to challenge or appeal, any appraisal or appraisal process described in this Section 6 above.

6.4
Improvement Removal.  Upon Termination or Relinquishment, and subject to Lessor’s discretion as set out in paragraphs 6.2.1.1 and 6.2.1.2 above, Lessor may require the removal, at Lessee’s expense, of any removable improvements, any Authorized Improvements deemed by Lessor to have a realistic Improvement Value of zero, and all Unapproved Improvements. 


6.4.1.     No Improvement may be removed without Lessor’s approval if Lessee owes Rent or any other sums to Lessor or if any material duties required under the Lease remain unperformed.


6.4.2.     In all cases where Improvements, whether Approved or Unauthorized, are removed from the Land, Lessee shall be solely liable for the restoration of the Land to its condition prior to the placement of such Improvements.  


6.4.3.   Any Improvements left on trust lands without Lessor’s approval, or after Lessor’s demand that such Improvements be removed, shall remain the property and liability of Lessee and shall constitute a nuisance until removed.  Lessor, upon thirty days written Notice to Lessee, may have all such Improvements removed from the Land and have the Land restored to the condition existing prior to their placement.  All costs and fees incurred in such removal and restoration shall be deemed Rent due upon demand from Lessee, and shall be first deducted from any amounts due to the Lessee as Improvement Value.


6.4.4. Lessee’s obligation to remove such Improvements and to restore the Land shall survive the expiration, termination, or relinquishment of the Lease.

6.5.
Lessor remedies.     All costs, fines, and fees incurred by Lessor as a result of any Improvements, Authorized or Unauthorized, left on the Lands without Lessor’s approval, and all costs, fines, and fees incurred as a result of damage or waste to the Land and Improvements during the term of the Lease, or arising from or in connection with Lessee’s use and occupancy of the Lands, shall remain the sole liability of Lessee and shall be deemed additional Rent due at the time incurred.  The foregoing rights of Lessor shall be cumulative to Lessor's right to cancel this Lease and other legal or equitable remedies.

6.6     Lessee waiver of certain claims.     Any Lease provision this section 6 above resulting in the loss of an Improvement, or some or all of the value of an Improvement, or any Improvement Value or other compensation for an Improvement, is acknowledged and accepted by Lessee as a business risk and Lessee’s agreement to such provision shall be considered an inducement by Lessee to Lessor to enter this Lease, shall not be considered a “taking” of Lessee’s rights under this lease or any interest in the Improvements or other property, and shall not be the basis of any action in law or in equity to recover the value of the Improvements or damages for their loss.

7.
ADDITIONAL LESSOR/LESSEE CONTRACTUAL RIGHTS AND OBLIGATIONS
7.1
Lessee Duty to Indemnify TC "17.1
Indemnification" \f C \l "2" .  Lessee shall hold harmless, indemnify and defend the State of New Mexico, Lessor and Lessor's employees, agents, and contractors, in both their official and individual capacities, from any and all liabilities, claims, losses, damages, or expenses, including but not limited to reasonable attorneys' fees, loss of land value, third party claims, penalties or removal, remedial or restoration costs arising out of, alleged to arise out of or indirectly connected with a) the operations hereunder of Lessee or Lessee's employees, agents, contractors, or invitees, b) the activities of third parties on the Land, whether with or without Lessee's knowledge or consent. This provision shall survive the termination, cancellation or relinquishment of this Lease and any cause of action by Lessor to enforce it shall not be deemed to accrue until Lessor's actual discovery of said liability, claim, loss, damage, or expense.  To the extent, if at all, that NMSA 1978 Section 56-7-1, as amended, applies to this Lease, Lessee’ s agreement to indemnify Lessor does not extent to the negligent acts or omissions of the Lessor or its employees.

7.2
Lessee Duty to Insure  TC "17.2
Liability Insurance" \f C \l "2" .    During the Term, Lessee shall obtain and maintain at all times, at Lessee's cost and expense, broad form comprehensive general public liability insurance that names Lessor as an additional insured and protects Lessor against claims for personal injury, death and property damage.  Said policy must provide coverage for Lessor and its employees and agents in minimum amounts equal to the maximum liability amounts stated in NMSA 1978 § 41-4-19 as amended.  The policy must provide separate coverage for Lessee, its employees and agents.  Higher coverage for Lessor may be required by Lessor from time to time.  Lessee shall annually provide a certificate of insurance showing the name(s) of the company providing coverage, policy number, limits of coverage, policy inception and expiration dates and exhibiting the name of the Lessor as an additional insured.


7.2.1
Lessee shall also provide insurance, satisfactory to Lessor, against environmental damages to the Land resulting from Lessee’s uses under this Lease, naming Lessor as the insured, in the following amounts: amounts to be negotiated depending on Lessee’s uses.
7.3.
Lessee Duty to Report:
As additional consideration for the granting of this Lease, Lessee agrees to certain reporting requirements as follows.

7.3.1
Status Reports. TC "9.2
Time is of the essence; Quarterly Reports" \f C \l "2"   In the performance of Lessee's obligations under this 
Lease, Lessee shall submit annual reports to the Land Office regarding the status of the Project or at such other intervals as Lessor may require from time to time.  Each report shall include a short description of the status of the Project and progress since the prior report.  In addition, Lessee shall immediately inform Lessor of any upcoming Local Government meetings or events of significance to the Project, as Lessee becomes aware of such meetings or events.


7.3.2.
Other Reports.     In addition to the Status Reports referred to in Paragraph 7.3.1 above, Lessee shall provide to Lessor, at such intervals as Lessor may require from time to time, periodic financial reports and development and marketing progress reports, including updates of Lessee's projections on the Project.

7.4 TC "19.
RELINQUISHMENT" \f C \l "1" .
Lessee Right to Relinquish.

Lessee’s Relinquishment shall not release or excuse Lessee from any liability: (i) for known or unknown waste or damage to the leasehold, including environmental damage which arose from, or in connection with, Lessee's use or occupancy of the Land; (ii) to Lessor, including all rent owed under this Lease, which accrued prior to the date of such relinquishment; (iii) from the obligation to maintain Infrastructure that is not included within any ROW; or (iv) from any other requirement of this Lease that survives the Termination of this Lease.  Upon relinquishment, Lessee shall not be entitled to a refund of any rent previously paid.

7.5.
Lessee Duty to Comply with Laws; Duty to Protect against Waste and Trespass TC "15.1.
Compliance with Laws" \f C \l "2" .  Lessee shall fully comply with all applicable laws, whether statutory or court-made, regulations, rules, ordinances, and requirements, including but not limited to the Cultural Properties Act, NMSA 1978, §§ 18-6-1 et seq., those addressed to environmental and species protection, and all Land Office Rules.  Lessee's compliance shall be at its own expense and shall not be an offset against the Rent.  Lessee will not discriminate against any independent contractor, agent, employee, sublessee or applicant because of race, color, religion, national origin, sex, sexual preference, age or handicap.  Lessee shall not permit any nuisance to be maintained on the Land and, pursuant to NMSA 1978, § 19-6-5, Lessee shall diligently maintain and protect the Land from waste and trespass.

7.6
Lessee Duty to Protect against Hazardous Materials.    Lessee shall not cause or permit any Hazardous Material to be generated, stored, transported, handled, or disposed of in, on, or under the Land except as permitted by law and with Lessor's prior written approval. Lessee shall be solely liable for all liability, damages, costs or claims (including attorneys' fees) arising from or in connection with activities caused or permitted by Lessee, or regarding which Lessee knew or should reasonably have known about, concerning Hazardous Materials during the Term of this Lease and hereby indemnifies Lessor against the same.   Lessee further agrees to defend and hold harmless Lessor against the same as provided in Paragraph 17.1 below.  Lessee shall not be liable for Hazardous Materials that were in, on or under the Land before the Term of this Lease.


7.6.1
Lessee may apply to store or use Hazardous Materials by providing Lessor with a detailed list of all such materials and a Management and Storage Plan. Lessor, in Lessor’s sole discretion, may approve Lessee’s Management and Storage Plan upon such conditions as Lessor may impose including but not limited to imposition of bonding or additional environmental insurance requirements.

8.
DEFAULT; REMEDIES TC "23.
DEFAULT; REMEDIES" \f C \l "1" .
8.1
Default TC "23.1
Default" \f C \l "2" .  Any violation by Lessee of any terms of this Lease, including but not limited to any failure to pay rent when due or any violation of any law applicable to Lessee as such, constitutes a default. In addition, Lessee will be in default if it becomes insolvent, or makes any  fraudulent transfer against Lessor’s interest, or makes any  Assignment without Lessor’s Approval, or if a receiver or trustee shall be appointed for the Leasehold Estate or all or substantially all of the assets of Lessee, or if Lessee abandons the Project.

8.2
Cancellation in the Event of Lessee's Default; Notice TC "23.2
Cancellation in the Event of Lessee's Default; Notice" \f C \l "2" .  Upon Lessee’s default, Lessor shall provide Lessee thirty (30) days notice of the default(s) and opportunity to cure during that time.  The mailing of such notice as herein provided shall constitute notice to Lessee of Termination if Lessee fails to cure within the time allowed.  Proof of mailing, but no proof of receipt of such notice shall be necessary. 

8.3
Further Remedies TC "23.3
Further Remedies" \f C \l "2" .  Lessor shall be entitled to recover from Lessee compensation for all damages and costs caused by Lessee's breach and all reasonable costs and expenses Lessor incurs in securing its remedies. If a court of competent jurisdiction determines that Lessee has breached any of the terms of this Lease, Lessee shall pay all costs and fees incurred by Lessor in litigating the default and securing payment, including attorney fees.  Lessor also shall have all other remedies available at law or equity in the event of any default by Lessee. 

9.
GENERAL PROVISIONS TC "27.
GENERAL PROVISIONS" \f C \l "1" .  The following provisions shall survive the termination of this Lease:

9 TC "18.
CONDEMNATION" \f C \l "1" .1
Condemnation.
Lessor’s Land is not normally subject to condemnation, but in the event of a condemnation the following provisions will apply.


9.1.1
Complete Taking TC "18.1
Complete Taking" \f C \l "2" .  If title to the whole or substantially all of the Land is taken or condemned by any competent authority for any public or quasi-public use, the Lease shall cease and terminate, all rent and other obligations payable or to be performed by Lessee as provided in this Lease will be prorated as of the date of vesting title in the condemning authority. As damages, Lessor shall be entitled to claim the full Market Value of the Land, the value of Lessor's rights under this Lease, and any rights reserved to Lessor under this Lease that are taken or condemned; and Lessee shall be entitled to claim the value of the Leasehold Estate. Lessor and Lessee shall pursue and protect their various claims separately and solely against the condemning authority. Lessee shall use the amount of the damages that it receives, if any, to first pay and discharge in full any Collateral Assignment of its interest in all part of this Lease.


9.1.2
Partial Taking TC "18.2
Partial Taking" \f C \l "2" .  If title to less than the whole or substantially all of the Land is taken or condemned by any competent authority for any public or quasi-public use, this Lease will not terminate, and the rent and the other obligations payable and performable by Lessee as provided in this Lease for the remainder of the Term will be reasonably and proportionately reduced by Lessor as of the next Lease Anniversary. Notwithstanding the foregoing, if the Partial Taking prevents the continued business of Lessee in the remainder of the Land in such a manner that Lessee cannot earn a fair and reasonable proportionate net return from the continued business, Lessee will have the option to surrender and terminate this Lease by giving written notice of the election to Lessor within fifteen (15) days after the date of vesting of title in the condemnation action. If Lessee exercises the option of Lessee to surrender and terminate this Lease in accordance with this Section, all of the rent and other obligations payable or to be performed by Lessee will be prorated as of the date of vesting of title in the condemnation action. As damages for a partial taking, Lessor shall be entitled to claim the full Market Value of the taken portion of the Land, the value of Lessor's rights under this Lease, and any rights reserved to Lessor under this Lease that are taken or condemned; and Lessee shall be entitled to claim damages equal to the injury caused to the Leasehold Estate by the partial taking. Lessor and Lessee shall pursue their various claims separately and solely against the condemning authority. Lessee shall use the amount of the damages that it receives, if any, to first pay and discharge in full any Collateral Assignment.

9.2
No waiver by Lessor.
No employee or agent of Lessor has the power, right, or authority to orally waive any conditions, covenants or agreements of this Lease, and no waiver by Lessor of them shall be effective unless in writing and executed by Lessor.  Lessor's waiver of Lessee breach or default of any conditions, covenants or agreements here of shall not constitute or be construed as a waiver of any other or subsequent breach or default by Lessee. The failure of Lessor to enforce at anytime any condition, covenant, or agreement of this Lease, or to exercise any option herein provided, or to require at anytime performance by Lessee of any condition, covenant, or agreement of this Lease shall not constitute or construed to be a waiver of such condition, covenant, or agreements, nor shall it affect the validity of this Lease or any part thereof, or Lessor's right to thereafter enforce each and every such condition, covenant or agreement. Lessor's approval to any Assignment, Collateral Assignment or sublease shall not be construed as a waiver of his right, in his sole discretion, to refuse to  give approval to any other Assignment, Collateral Assignment or sublease.

9.3
Scope of Agreement TC "27.1
Scope of Agreement" \f C \l "2" .  This Lease incorporates all of the agreements, covenants and understandings between Lessor and Lessee concerning the subject matter hereof and such agreements, covenants, and understandings are merged into this Lease. No prior agreement or understanding between Lessor and Lessee shall be valid or enforceable unless expressly embodied in this Lease.

9.4
Amendment TC "27.2
Amendment" \f C \l "2" .  This Lease shall not be altered, changed or amended except by written instrument executed by both Lessor and Lessee.

9.5
Applicable Law and Venue TC "27.3
Applicable Law and Venue" \f C \l "2" .  The laws of the State of New Mexico shall govern this Lease, without giving effect to the conflict of law provisions of the State of New Mexico. Lessee consents to venue and jurisdiction in the First Judicial District Court in and for the County of Santa Fe in any action relating to this Lease or its subject matter.

9.6
Successors In Interest TC "27.4
Successors In Interest" \f C \l "2" .  All terms, conditions and covenants of this Lease and all amendments thereto shall extend to and bind the permitted heirs, successors and assigns of Lessee and Lessor.

9.7
Time TC "27.5
Time" \f C \l "2" .  Time is of the essence. Lessee's failure to perform any of its obligations under this Lease in a timely manner shall be a breach of this Lease.

9.8
Recording; Documents Affecting Title And Interest TC "27.6
Recording; Documents Affecting Title And Interest" \f C \l "2" .  Lessor and Lessee have signed, acknowledged and delivered contemporaneously with the signing of this Lease, a Memorandum of this Lease in such form as the Lessor may approve which either Lessor or Lessee may record in the records of the Local Government or the Land Office. Lessee will not do any act that may encumber the interest or title of Lessor in and to the Land.

9.9
Severability TC "27.7
Severability" \f C \l "2" .  In the event that any provision of this Lease is held invalid or unenforceable under applicable law, this Lease shall be deemed not to include that provision and all other provisions shall remain in full force and effect.  

9.10
No Joint Venture TC "27.8
No Joint Venture" \f C \l "2" .  Lessor is not and will not be construed or held to be a partner, joint venturer, or associate of Lessee in the conduct of the business of Lessee. Lessor will not be liable for any debts incurred by Lessee in the conduct of Lessee’s business.  The relationship between Lessor and Lessee is, and remains, solely that of Lessor and Lessee.

9.11
Counterparts TC "27.9
Counterparts" \f C \l "2" .  This Lease may be executed by the parties in multiple counterparts, each of which shall constitute an original, but all of which together shall constitute a single binding agreement between the parties.

9.12
No Lessor Personal Liability TC "27.10
No Lessor Personal Liability" \f C \l "2" .  In the event of a court action, Lessee shall not seek damages from Lessor or any employee of the Land Office or the State of New Mexico in their individual capacity.

9.13
Exhaustion of Administrative Remedies.
 TC "28.
EXHAUSTION OF ADMINISTRATIVE REMEDIES" \f C \l "1" In the event Lessee is aggrieved by a decision of Lessor to cancel this Lease, or any other action of Lessor’s in connection with this Lease, Lessee shall within thirty (30) days after being notified of such decision file an administrative contest pursuant to NMSA 1978, § 19-7-64 and Land Office Rule 15 (19.2.15 NMAC).  Lessee shall initiate no court action regarding this Lease except to appeal a final decision of the Commissioner of Public Lands rendered pursuant to such a contest proceeding, and as provided by NMSA 1978, § 19-7-64.

9.14
 TC "29.
NOTICES" \f C \l "1" Notices.     Notice requirements, unless otherwise stated, shall refer to written notice by registered or certified U.S. Postal Service, return receipt requested, or delivered by reputable overnight courier, return receipt of tracking system, to the addresses of the party hereunder shall constitute sufficient notice to comply with the terms of this Lease. Notice will be deemed effective upon delivery. Either Lessor or Lessee may change its respective address as provided in this Section effective three (3) business days after giving written notice of the change to the other as provided in this Lease. The Addresses for notice are:


Notice to Lessor TC "29.1
Notice to Lessor" \f C \l "2" 
New Mexico Commissioner of Public Lands 

301 Old Santa Fe Trail

Santa Fe, NM 87501

   Attn: Assistant Commissioner, Commercial Resources Management Division


And

New Mexico State Land Office

Office of the General Counsel

301 Old Santa Fe Trail

Santa Fe, NM 87501


Notice to Lessee TC "29.2
Notice to Lessee" \f C \l "2" .


Solar Torx


c/o Edwin H. Balch, 

17620 No. 17th Place #29, 

Phoenix, Az. 85022

9.15  Calculation of Time.  Any time period herein calculated by reference to "days" means calendar days unless expressly otherwise stated; provided, however, that if the last day for a given act falls on a Saturday, Sunday, or a holiday as observed by the State of New Mexico, the day for such act shall be first day following that is not a Saturday, Sunday, or such observed holiday.

9.16
Authority.  If Contractor is other than a natural person, the individual(s) signing this Agreement on behalf of Contractor represent and warrant that he or she has the power and authority to bind Contractor, and that no further action, resolution, or approval from Contractor is necessary to enter into a binding contract.

9.17
Status of Parties:      Lessor is a state governmental entity who holds and manages the Land pursuant to the terms and obligations of the Trust.  Lessee is a private entity with authority to conduct business in New Mexico. 

9.18
Incorporated Law and Regulations:  The Enabling Act (Act of June 20, 1910, 36 Statues at Large 557, Chapter 310), all current and future constitutional provisions, statutes, regulations and rules governing or pertaining to the Land, including those set out at NMAC 19.2, are incorporated into, and made a part of, this Lease by this reference.

9.19.   Lessee Due Diligence.     Lessee is responsible for performing its own due diligence, including verifying all or any valid rights or reservations of record affecting the Land.

9.20
Survival of Terms, Conditions, Restrictions Reservations, and Covenants:  Any Term, condition, restriction, reservation or covenant that gives rise to any rights or claims of Lessor against Lessee shall be deemed to survive the Termination, relinquishment, or abandonment of this Lease.

________________________________________________________________________
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LESSEE:_________________________________


By:
___________________________________

__________________







Date

ACKNOWLEDGEMENT 

STATE OF NEW MEXICO   
)

) ss.

COUNTY OF BERNALILLO
)

The foregoing instrument was acknowledge before me this____ day of _________, 2006, by______________, who is fully authorized to sign on behalf of the  Lessee.







____________________________________

Notary Public

My Commission Expires:

(SEAL) 

________________________________________________________________________

Approved by Land Office General Counsel: __________________________

Dated:_____________________

LESSOR:
NEW MEXICO COMMISSIONER OF PUBLIC LANDS

S

E

A

L          By:
__________________________________

__________________

Patrick H. Lyons



Date

COMMISSIONER
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