STATE OF COLORADO

STATE BOARD OF LAND COMMISSIONERS

Department of Natural Resources

WIND ENERGY DEVELOPMENT LEASE NO. WI XXXX

THIS WIND ENERGY DEVELOPMENT LEASE (the "Lease"), made in duplicate and entered into this  ____ day of ___________, by and between the State of Colorado, acting through the State Board of Land Commissioners, hereinafter referred to as Lessor, and __________________________________, hereinafter referred to as Lessee.


WITNESSETH: Lessor, for and in consideration of the sum of $1,940.00, receipt of which is hereby acknowledged as payment of an application fee in the amount of $20.00, first year's rent in the amount of $1,920.00, and in further consideration of Lessee's agreement to pay $3.00 per acre or fraction thereof annually as rental in advance of the anniversary date of this Lease so long as this Lease shall remain in effect; and in further consideration of the terms, conditions, and agreements herein and of the payments of annual rentals and revenues reserved herein, to be kept and performed by Lessee, its successors and assigns, does hereby lease to Lessee the right and privilege of constructing wind turbines and related facilities for the purpose of generating electric power, upon the lands herein described, situated in the County of _______, State of Colorado, to-wit:


ACRES


SUBDIVISION


SECTION-TOWNSHIP-RANGE

  640


      ALL


         

FUND: School

containing   640  acres, more or less, hereinafter referred to as the  “Leased Premises”,  subject however, to all existing easements and right-of-ways of third parties, and the rights of existing surface and mineral lessees and surface patentees, and further subject to the terms, conditions, and agreements set out in this Lease. The Leased Premises shall be used and occupied by Lessee solely and exclusively for Wind Energy Development and Lessee shall have the exclusive right to use the Leased Premises for Wind Energy Development and to combine the Leased Premises with other adjacent lands to form a Wind Farm Project Area (“Project Area”).  For purposes of this Lease, “Wind Energy Development” means converting wind energy into electrical energy, and collecting and transmitting the electrical energy so converted, together with any and all activities directly related thereto, including, (a) determining the feasibility of wind energy conversion and other power generation on the Leased Premises, including studies of wind speed, wind direction and other meteorological data, and extracting soil samples; (b) constructing, installing, using, replacing, relocating, removing, maintaining, and operating wind turbines, overhead and underground electrical transmission and communications lines, electric transformers, energy storage facilities, telecommunications equipment, power generation facilities to be operated in conjunction with large wind turbine installations, roads, meteorological towers and wind measurement equipment, control buildings, maintenance yards, and related facilities and equipment (collectively "Windpower Facilities") on the Leased Premises; and (c) undertaking any other activities that Lessee reasonably determines are necessary, useful or appropriate to accomplish any of the foregoing, including:

(i) the right of ingress to and egress from Windpower Facilities (whether located on the Leased Premises, on adjacent Leased Premises or elsewhere) over and across the Leased Premises by means of roads and lanes thereon if existing, or otherwise by such route or routes as Lessee may construct from time to time ("Access Rights"); and, 

(ii) the right to erect, construct, reconstruct, replace, relocate, remove, maintain and use from time to time in connection with Windpower Facilities, one or more substations or interconnection or switching facilities from which Lessee or others that generate energy may interconnect to a utility transmission system or the transmission system of another purchaser of electrical energy, together with the appropriate right-of-way, on, along and in the Leased Premises (said towers, wires, cables, substations, facilities and right-of-ways are herein collectively called the "Transmission Facilities"; and collectively, Windpower Facilities and Transmission Facilities are referred to herein as “Lessee Improvements.”).

The above-mentioned rights may be exercised in connection with development on adjacent lands so long as Lessee is not in default under the terms of this Lease and Lessee continues to pay to Lessor any and all payments due under the terms of this Lease.  


RESERVING, however, to Lessor the following rights to the extent that the exercise of such rights does not unreasonably interfere with the rights and privileges of Lessee herein granted:

A. All rights and privileges of every kind and nature, except as are herein specifically granted.

B. The right to use or lease the Leased Premises or any part thereof at any time for any purpose that will not conflict with the rights and privileges herein specifically granted, including the right to explore, prospect, develop, and mine the Leased Premises for oil, gas, and minerals.  Such use shall be compatible with and subject to the rights and privileges granted to Lessee herein.

C. The right to dispose of surface where Lessor is the surface owner subject to the terms and conditions of this Lease.

D. The right at all times during the life of this Lease to go upon the Leased Premises and every part thereof with reasonable notice to Lessee for the purpose of inspecting same and the books of accounts and records of Lessee specifically related to Lessee’s payment obligations under this Lease and of ascertaining if said Lessee and those holding thereunder by and from it are carrying out the terms, covenants, and agreements of this Lease.

E. The right at any time to grant a right-of-way upon, over, under, through, or across all or any part of the Leased Premises for any ditch, reservoir, railroad, communication system, electric power line, pipeline, schoolhouse, or other lawful purpose.  Such grants shall be compatible with the rights and privileges granted to Lessee herein, and shall be subordinate to the rights of Lessee.  Any new grant of easement or right-of-way upon, over, or across the Leased Premises shall include provisions requiring that any and all damages caused to any structures or Lessee Improvements placed upon the surface of the Leased Premises subsequent to the date hereof shall be repaired by and at the expense of the party to whom the easement or right-of-way was granted.  Prior to the grant of such rights, Lessor shall contact Lessee to ensure that a new grant will not unreasonably interfere with Lessee’s rights hereunder.

F. The right at any time to place the Leased Premises into the Stewardship Trust as set forth in Section 10 (1)(b)(I) of Article IX, of the State Constitution. Placement into the Stewardship Trust can be made under conditions such that this placement will not unreasonably interfere with the rights and privileges of Lessee.


TO HAVE AND TO HOLD The above-described Leased Premises unto Lessee, its heirs, successors, assigns, or legal representatives for a term of forty (40) years until Twelve O'clock noon on the ____ day of ___________ subject  to compliance with the terms and conditions of this Lease.

1.
PAYMENTS AND FEES - In consideration of the rights granted hereunder, Lessee will pay Lessor the following amounts:

1.1 Installation Fees.  A one-time installation fee ("Installation Fee") of $1,000.00 per megawatt ("MW") of installed capacity of Windpower Facilities or other power generation facilities on the Leased Premises to be built in any particular phase of construction, based on such facilities’ “nameplate rating” (as determined by the manufacturer). Each Installation Fee shall be paid at the time construction of such facility is complete.





1.2 Production Fees. Commencing with the first commercial sale of electricity from the Windpower Facilities (“Operations Date”) and until such Windpower Facilities so installed are completely removed from the Leased Premises ("Removal Date"), Lessee shall pay to Lessor an annual Production Fee which shall be the greater of a) __________________ (       %) of Lessee’s Gross Annual Revenues (as defined below) received by Lessee from the sale of electricity generated by Windpower Facilities located on the Leased Premises (the “Production Payment”), or b) $            for each megawatt capacity of Windpower Facilities installed on the Leased Premises and in existence at the anniversary date of the lease (the “Minimum Production Payment”). The Minimum Production Payment shall be adjusted upwards by two percent (2%) per year on a compounded basis. At the end of each 5-year period, commencing the date hereof, Lessor may increase the Minimum Production Payment based on the increase in the Producer Price Index, Electric Power Generation, as first published by the U. S. Department of Labor, Bureau of Labor Statistics, for the preceding five year period. Payment of the Production Fee shall be made annually and shall be due within thirty (30) days following the lease anniversary date. 

(a) The Production Payment generated from the production and sale of wind energy from the Leased Premises shall be determined by: (i) dividing the Gross Annual Revenues (as defined below) generated from all the wind turbines installed on the Project Area by the installed megawatt capacity for the Project Area, and, (ii) multiplying the result by the installed megawatt capacity of the wind turbines installed on the Leased Premises and, (iii) multiplying the result by ___%.

(b) For the purposes of this Lease Agreement, “Gross Annual Revenues” shall mean and include for the Lease Term:  (i) the total annual revenue received by Lessee, or subsidiary or affiliate of Lessee, or any sub-lessee for the sale of electricity from the Project Area; including revenues resulting from Lessee’s installation of low voltage ride through equipment and payments received from any purchaser of the electricity that are based on curtailed energy rather than sold energy, plus (ii) the gross proceeds received by Lessee or any subsidiary or affiliate of Lessee from the sale of any credits, credit certificates, green tags, renewable energy credits or certificates, tradable renewable certificates (all hereinafter referred to as “Green Tags”), or similar items such as those for environmental attributes, greenhouse gas reduction, or the generation of green power, renewable energy or alternative energy, created by any governmental authority and generated by Wind Energy Development on the Leased Premises; plus (iii) the  gross proceeds or other cash benefits received by Lessee or any subsidiary or affiliate of Lessee in connection with or under or derived from any legal agreement, compromise, settlement, judgment or arrangement for or relating to the sale, use or other disposition of electricity generated or capable of being generated from the Leased Premises, excluding Investment Tax Credits, legal fees paid to outside counsel and construction or mechanical warranties. If electricity is sold to a subsidiary or affiliate of Lessee, the revenue from the sale of electricity under such contract shall be calculated using a sale price of not less than the arithmetical average of the prices paid by any purchaser or purchasers (including Lessee or any subsidiary or affiliate of Lessee) for electricity produced in the Rocky Mountain region during the year immediately preceding the lease anniversary date. Gross Annual Revenues do not include (i) federal production tax credits, investment tax credits and any other tax credits which are or will be generated by Wind Energy Development on the Leased Premises and Project Area , (ii) parasitic loss (i.e., electrical energy used to power Windpower Facilities or operations), unless a power purchaser pays Lessee for such electrical energy, (iii) any rental, installment payment, or lump sum payment received by Lessee in exchange for Lessee assigning, subleasing, mortgaging or otherwise transferring all or any interest of Lessee in this Agreement, the Lease or the Easements, except as provided in paragraphs 4 and 5 below, (iv) any portion of the sales price that constitutes reimbursement or compensation for wheeling costs, transmission network upgrades, or other electricity transmission or delivery costs.  Gross Annual Revenues shall be calculated on a cash basis as opposed to an accrual basis, meaning that Gross Annual Revenues shall not include revenues that are not actually received during the period.

(c) Production Fees generated from the sale of the Green Tags shall be paid annually within thirty days following the lease anniversary date.  Should any electrical energy produced during the term of the lease result in Green Tag revenue received by the Lessee after the end of the lease term, the Lessor shall receive the appropriate Production Fee payment from such revenue.

(d) In conjunction with each Production Fee paid to Lessor, Lessee shall furnish to Lessor a statement setting forth the amount of Gross Annual Revenues received by Lessee during the year and the Production Fee due Lessor for such preceding year. To the extent allowed pursuant to the Colorado Open Records Act, Section 24-72-201 et seq., C.R.S., all such information provided to Lessor shall be kept confidential and not released to third parties without the express written consent of Lessee, for the term of this Agreement plus five (5) years.

1.3 Easements and Right-of-Ways – In the event that no wind turbines are installed on the Leased Premises but other Windpower Facilities are installed on the Leased Premises or a Transmission Easement is located on the Leased Premises, Lessee shall pay Lessor the greater of (i) $3,000.00 annually, or (ii) the current rate in effect for similar uses, for the term of this agreement which rate shall be the average of three independent quotes obtained from three mutually acceptable consultants familiar with the compensation paid for similar uses.

1.4 Meteorological (“Met”) Tower Site Easement and Met Tower Access Easements – The annual payment for a Met Tower Site Easement and Met Tower Access shall be $1200.00 per Met Tower installed on the Leased Premises, payable on the anniversary date of the lease and prorated for partial years based on the number of days.

1.5 Compensation Adjustment.  When constructed by Lessee, the Lessee Improvements will be part of an integrated windpower project (the “Project”) covering approximately 7,000 acres of land, including the Leased Premises. The parties acknowledge and agree it is their intention that Lessor shall receive no less compensation for Lessee’s use of the Leased Premises for Wind Energy Development than the compensation received by every other lessor of land (other than Lessor) whose land is used in connection with or otherwise included in the Project as of the effective date of this Lease.  Therefore, Lessee and Lessor agree that if any other lessor receives a larger compensation amount (the “Other Lessor’s Compensation”) for inclusion of said other lessor’s land in the Project, than the Production Fees and other payments that Lessor has or is otherwise scheduled to receive in this Lease Agreement, (whether already paid, or scheduled to be paid in the future), shall automatically be adjusted to equal the Other Lessor’s Compensation.  Upon an adjustment of the compensation to an amount which equals the Other Lessor’s Compensation, Lessee shall immediately forward a makeup payment to Lessor by paying an amount which, when added to past payments made by Lessee to Lessor, shall equal the Other Lessor’s Compensation up to the point in time that the compensation was adjusted.  Thereafter, Lessee shall make scheduled payments in an amount that equals the Other Lessor’s Compensation. For purposes of this Section 1.5, the Other Lessor’s Compensation shall mean the total amount of all compensation (whether paid by Lessee or any other party), however categorized and whether paid in money, in-kind or otherwise, for inclusion of the other lessors’ lands, in whole or part, in the Project.

2.
EXTENSION - Lessor shall grant Lessee a preferential right to extend this Lease or to receive a new lease under the following conditions:


a.
Lessee shall furnish to Lessor satisfactory evidence of plans for continued generation of electric power during the term of the extended lease or during the term of a new lease;


b.
Lessee shall furnish adequate marketing and engineering evidence to Lessor that the acreage subject to the extended or new lease is in fact an integral part of the wind generation project;


c.
An extension of this Lease would, as determined by Lessor, be in the best interest of the Trust administered by the Lessor;


d.
Six months prior to the end of the term for this Lease, Lessee shall notice Lessor of its intention to extend this Lease or seek a new lease for an additional term of a minimum of ten years, and 

e.
Lessor and Lessee commence exclusive negotiations to extend or renew this Lease and that negotiations include, but not be limited to, rental rates, bonus payment, term in years, Production Fees, and methodology for increasing the payments over time.  

If negotiations do not result in agreement between the parties by the end of the term of this Lease, then Lessor reserves the right to withhold granting of an extension of this Lease or the issuance of a new lease, and reserves the right to seek other parties qualified to lease the Leased Premises.

3.
PENALTIES - A penalty shall be imposed for late payments and improper payments greater than thirty (30) days overdue in the amount of 1.5% per month.

4.
ASSIGNMENT - Lessee, with written approval of Lessor that shall not be unreasonably withheld, may assign all or part of Lessee’s leasehold interest in the lands covered hereby; however, Lessee may not make a partial assignment of tracts of less than approximately 40 acres or Governmental lots corresponding to a quarter-quarter section.  For approval of such assignment Lessor may charge an assignment consideration in an amount specified herein. Notwithstanding the foregoing, Lessee may assign this Lease (i) to an affiliated company or (ii) as collateral to an entity or entities providing financing for the construction and/or operation of the Windpower Facilities without the need for Lessor’s consent.  In the case of a collateral assignment per subhead (ii), Lessee shall not be relieved of its obligations under the Lease following such assignment.  


If an assignment of a part of this Lease is approved, a new lease designated as an assignment lease will be issued to the assignee covering the lands assigned for the balance of the term of this Lease on the Wind Energy Development Lease form in use at the time of assignment and limited to the term of this Lease.  The assignor will be released and discharged from all further obligations for such lands assigned, as if the lands assigned had never been a part of this Lease.


No assignment or transfer of this Lease will be held valid by Lessor unless made with its consent in writing, on the assignment forms in use by Lessor, and duly entered in the books or records of Lessor.

5.
ASSIGNMENT CONSIDERATION - No assignment consideration will be charged if the assignment is made to a company affiliated with Lessee or is made as collateral to an entity or entities providing financing for the construction and or operation of the Windpower Facilities. For any other assignment, the consideration to be paid by Lessee to Lessor upon approval of the assignment by Lessor shall be $2,000.00.   An assignment does not constitute a new lease, but is a continuation of this Lease.  Any attempt to withhold information regarding an assignment or Lessee’s failure to inform Lessor of any and all assignments shall be construed as an attempt to defraud the State of Colorado and shall render this Lease null, void, and nonexistent, and all monies paid to Lessor shall be forfeited to Lessor.  In addition, the statutory fees in effect at the time of the assignment will be paid at the time the assignment record form is submitted by Lessee to Lessor.

6.
FINANCING

6.1 Right to Mortgage – Lessee may, upon written notice to Lessor, mortgage or otherwise encumber and grant security interests in all or any part of its interest in this Lease and the Windpower Facilities.  These various security interests in all or a part of the Lease and the Windpower Facilities are collectively referred to as Mortgages and the holders of the Mortgages, their assigns and designees are referred to as Mortgagees. Mortgagees which are of record with Lessor through written notice by Lessee, shall use the Leased Premises only for the uses permitted in this Lease.  Mortgagees shall have all rights and remedies allowed them under then existing laws, provided that under no circumstances shall any Mortgagee have any greater rights of ownership or use of the Leased Premises than the rights granted to Lessee in this Lease (except for the extended cure rights in Section 6.5).

6.2 Lessor Obligations – Lessor agrees to consent in writing to financing documents as may reasonably be required by Mortgagees. As a precondition to exercising any rights or remedies related to any alleged default by Lessee under this agreement, Lessor shall give written notice of the default to each Mortgagee that is of record with Lessor, at the same time it delivers notice of default to Lessee, specifying the alleged event of default and the required remedy.  Each Mortgagee shall have the same amount of time to cure the default as to Lessee’s entire interest or its partial interest in the Windpower Facilities as is given to Lessee and the same right as Lessee to cure any default or to remove any property of Lessee or Mortgagee located on the Leased Premises. The cure period for each Mortgagee shall begin to run at the end of the cure period given to Lessee in this agreement, but in no case shall the cure period for any Mortgagee be less than one hundred twenty (120) days after receipt of default notice.  Failure of Lessor to give Mortgagee notice shall not diminish Lessor’s rights against Lessee, but shall preserve all rights of the Mortgagee to cure any default and to remove any property of Lessee or the Mortgagee located on the Leased Premises.

6.3 Mortgagee Obligations – Any Mortgagee that does not directly hold an interest in the Windpower Facilities, or whose interest is held solely for security purposes, shall have no obligation or liability under this agreement prior to the time the Mortgagee directly holds an interest in this agreement or succeeds to absolute title to Lessee’s interest. A Mortgagee shall be liable to perform obligations under this agreement only for and during the period it directly holds such interest or absolute title.

6.4 Right to Cure Defaults / Notice of Defaults / Right to New Lease – To prevent termination of this Lease, the Mortgagee shall have the right, but not the obligation, at any time to perform any act necessary to cure any default and to prevent the termination of this Lease or any interest in the Windpower Facilities.  In the event of an uncured default by the holder of Lessee’s entire interest in this Lease, or in the event of a termination of this agreement by agreement, by operation of law or otherwise, each Mortgagee that is not in default of its obligations, shall have the right to have Lessor either recognize the Mortgagee’s interest or grant a new lease substantially identical to this Lease.  Under the new lease, the Mortgagee shall be entitled to, and Lessor shall not disturb Mortgagee’s continued use and enjoyment for the remainder of the Lease Term.

6.5 Extended Cure Period – If any default by Lessee under this Lease cannot be cured without obtaining possession of all or part of the Windpower Facilities, then any such default shall be deemed remedied if a Mortgagee (a) within one hundred twenty (120) days of receiving notice from Lessor as set forth in Section 6.2, acquires possession of all or part of the Windpower Facilities, or begins appropriate judicial or nonjudicial proceedings to obtain the same; (b) diligently prosecutes any such proceedings to completion; and (c) after gaining possession of all or part of the Windpower Facilities performs all other obligations as and when the same are due in accordance with the terms of this Lease provided, however, that upon obtaining possession the Mortgagee shall have a one hundred twenty (120) day cure period in the event of prior default of lessee and further provided that such cure period may be extended with the express written consent of Lessor.  If a Mortgagee is prohibited by any court or by operation of any bankruptcy or insolvency laws from commencing or prosecuting the proceedings described above, the one hundred twenty (120) day period specified above for commencing proceedings shall be extended for a period of such prohibition.

7.
MORTGAGEE PROTECTION – Any Mortgagee, upon delivery to Lessor of notice of its name and address, for so long as it's Mortgage is in existence shall be entitled to the following protections which shall be in addition to those granted elsewhere in this agreement:

7.1 Mortgagee’s Right to Possession, Right to Acquire and Right to Assign – A Mortgagee shall have the absolute right to: (a) assign its Mortgage; (b) enforce its lien and acquire title to all or any portion of the Windpower Facilities by lawful means; (c) take possession of and operate all or any portion of the Windpower Facilities and to perform all obligations to be performed by Lessee under this agreement, or to cause a receiver to be appointed to do so; and (d) acquire all or any portion of the Windpower Facilities by foreclosure or by an assignment in lieu of foreclosure and thereafter, assign or transfer all or any portion of the Windpower Facilities to a third party.
7.2 Opportunity to Cure  

A.
During any period of possession of the Leased Premises by a Mortgagee (or a receiver requested by Mortgagee) or while any foreclosure proceedings instituted by a Mortgagee are pending, the Mortgagee shall pay or cause to be paid the fees and all other monetary charges payable by Lessee under this Lease which have accrued and are unpaid at the commencement of the period and those which accrue thereafter during the period.  Following acquisition of all or a portion of the Windpower Facilities by the Mortgagee as a result of either foreclosure or acceptance of an assignment in lieu of foreclosure, or by a purchaser at a foreclosure sale, this agreement shall continue in full force and effect and the Mortgagee or party acquiring title to this Lease shall, as promptly as reasonably possible, commence the cure of all defaults under this Lease and thereafter diligently process such cure to completion, whereupon Lessor’s right to terminate this agreement based upon such defaults shall be deemed waived, provided, however, that the Mortgagee or party acquiring title to this Lease shall not be required to cure those defaults which are not reasonably susceptible of being cured or performed by such party (“non-curable defaults”).  Non-curable defaults shall be deemed waived by Lessor upon completion of foreclosure proceedings or acquisition of Lessor’s interest in this agreement by such party.

B.
Any Mortgagee or other party who acquires Lessee’s interest in the Windpower Facilities pursuant to foreclosure or assignment in lieu of foreclosure shall not be liable to perform these obligations imposed on Lessee by this agreement incurred or accruing after the party no longer has ownership or possession of the Windpower Facilities.

C. Neither the bankruptcy nor the insolvency of Lessee shall be grounds for terminating this lease as long as all payments and fees and all other monetary charges payable by Lessee under this agreement are paid by Mortgagee in accordance with the terms of this agreement.

7.3 New Lease

A. If this agreement terminates because of Lessee’s default, or if this agreement is rejected or disaffirmed pursuant to bankruptcy law or other law affecting creditor’s rights and, within ninety (90) days after such event, Lessee or any Mortgagee, or Assignee shall have arranged to the reasonable satisfaction of Lessor for the payment of all fees and other charges due and payable by Lessee as of the date of such event, then Lessor shall execute and deliver to Lessee or such Mortgagee or Assignee or to a designee of one of these parties, as the case may be, a new lease covering the Leased Premises which (a) shall be for a term equal to the remainder of the Term before giving effect to such rejection or termination; (b) shall contain the same covenants, agreements, terms, provisions, and limitations as this agreement (except for any requirements that have been fulfilled by Lessee or any Mortgagee or assignee prior to rejection or termination of this Lease); and (c) shall include that portion of the Windpower Facilities in which Lessee or Mortgagee or Assignee had an interest on the date of rejection or termination.

B. After the termination, rejection, or disaffirmation of this Lease and during the period thereafter during which any Mortgagee shall be entitled to enter into a new lease for the Leased Premises, Lessor will not terminate the rights of any Assignee unless in default under its assignment.

C. If more than one Mortgagee makes a written request for a new lease pursuant to this provision, the new lease shall be delivered to the Mortgagee requesting such new lease whose Mortgage is prior in lien and the written request of any other Mortgagee whose lien is subordinate shall be void and of no further force or effect.

D. The provisions of this Section 7 shall survive the termination, rejection, or disaffirmation of this agreement and shall continue in full force and effect thereafter to the same extent as if this Section 7 were a separate and independent contract made by Lessor, Lessee, and each Mortgagee, and, from the effective date of such termination, rejection, or disaffirmation of this agreement to the date of execution and delivery of a new lease, such Mortgage may use and enjoy the Leased Premises without hindrance by Lessor or any person claiming by, through, or under Lessor, provided that all of the conditions for a new lease as set forth above are complied with.

7.4 Mortgagee’s Consent to Amendment, Termination, or Surrender – Notwithstanding any provision of this Lease to the contrary, the parties agree that so long as there exists an unpaid Mortgagee, and Lessor has been informed of the existence of such unpaid Mortgagee by certified mail, this Lease shall not be modified or amended, and Lessor shall not accept a surrender, cancellation, or release of all or any part of the Windpower Facilities from Lessee, prior to expiration of the Lease Term without prior written consent of Mortgagee.  This provision is for the express benefit of and shall be enforceable by each Mortgagee as if it were a party named in this agreement.

7.5 Further Amendments – At Lessee’s request, Lessor may amend this agreement to include any provision which may reasonably be requested by a proposed Mortgagee, provided however, that such amendment does not impair any of Lessor’s rights under this agreement or substantially increase the burdens or obligations of the Lessor under this Lease.  Upon request of any Mortgagee, Lessor shall execute any additional instruments reasonably required to evidence such Mortgagee’s rights under this agreement.

8.
ANCILLARY AGREEMENTS - No assignment of undivided interests or retention or reservation of overriding interests will be recognized or approved by Lessor; and the effect, if any, of any such assignments or reservations will be strictly and only as between the parties thereto, and outside the terms of this Lease, and no dispute between parties to any such assignment or reservation shall operate to relieve Lessee from performance of any terms or conditions hereof or to postpone the time therefore.  Lessor shall at all times be entitled to look solely to Lessee or its assignee shown on Lessor's books as being the sole lessee hereof, and for the sending of all notices required by this Lease and for the performance of all terms and conditions hereof.

9.
REPORTS AND RECORDS - Lessee shall keep true, accurate and complete books, records, accounts, contracts and data sufficient to support and verify the calculation of all amounts due under this Lease. Lessor shall have the right at all reasonable times and upon reasonable notice, to inspect the books, accounts, contracts, records, and any other relevant data, in the possession or control of Lessee and pertaining to the production, transportation or sale of electricity produced from the Leased Premises or the Project Area, including, without limitation, statements, documents, records or other data, from third parties which verify price, value or quantity of electricity generated on the Leased Premises or the Project Area. Books and records relating to payments as herein described shall be retained by Lessee and made available in Colorado to Lessor for a period of not less than 6 years.  If any such examination shall reveal, or if either party shall discover, any error or inaccuracy in its own or the other party’s statement, payment, calculation, or determination, then proper adjustment or correction thereof shall be made as promptly as practicable thereafter.
Without limiting the foregoing, no more than once a year and upon thirty (30) days notice to Lessee, Lessee shall provide Lessor with information that enables Lessor to confirm that all amounts payable under this Lease Agreement have been properly paid since the last time any such information was provided to Lessor.

Lessee shall submit, if reasonably required by Lessor, such additional reports, records, or documents regarding Lessee's operations on the Leased Premises or on adjoining properties as necessary for the purpose of determining compliance with Lease provisions including lease documents covering operations on adjoining properties which documentation shall be held confidential for the term of this Lease plus five (5) years to the extent allowed pursuant to the Colorado Open Records Act, Section 24-72-201 et seq., C.R.S.

10.
OPERATIONS -

a.
No more of the surface of said land shall be disturbed than is reasonably necessary for the purpose for which this Lease is issued.


b.
This Lease does not grant exclusive use of the land described, and the Leased Premises shall be available for other surface uses, including livestock grazing, where compatible with operations conducted by the Lessee.  This Lease is subject to all leases, rights-of-way, and other agreements now in effect on said land, and the Lessee is to cooperate with, and not to interfere with, nor prevent the operations of any lessee or permittee.  Lessor represents that the leases, rights-of-way, and agreements now in effect on the Leased Premises are as listed on Exhibit A.


c.
Lessee shall be responsible for the control and eradication of noxious weeds on the Leased Premises insofar as the presence of such noxious weeds are the result of Lessee’s actions.  Lessee shall cooperate with other existing or future lessees or permittees to control and eradicate noxious weeds on the Leased Premises, including cost sharing in weed control and eradication for up to one year after this Lease is terminated.  Said cost sharing will be at the sole discretion of Lessor.


d.
Lessee is to provide drainage and erosion control structures, fences, gates, cattle guards, or any other facilities necessary to protect state land.


e.
Excavations and improvements shall be maintained in a safe condition to prevent injury to persons, livestock, and wildlife.


f.
All operations of the Lessee shall be conducted in a workmanlike and reasonable manner, and all necessary precautions shall be taken to avoid damage to the Leased Premises.  Any damage done by Lessee to Leased Premises, native grass or timber, or state-owned improvements, shall be paid for by Lessee to Lessor.  Damage to private property on the Leased Premises, including fences, crops, irrigation structures, wells, livestock, and privately-owned improvements, shall be paid by Lessee to the surface lessor or owner thereof.


g.
No refuse, waste, or litter of any kind shall be left on the land by Lessee. 


h.
Lessee shall not permit the storage of or spill any toxic or hazardous material on the Leased Premises while in its possession.  No underground storage facilities are authorized.


i.
No minerals of any kind, including but not limited to sand, gravel, or stone, found on the Leased Premises, shall be sold by the Lessee unless purchased from Lessor.

11.
OTHER STATE AGENCIES - Instruments and documents required by other State agencies may satisfy certain requirements of this Lease.  In the event that Lessee is required to file instruments and documents with other State agencies, such as the Division of Minerals and Geology, etc., Lessee shall notify Lessor of said filing and Lessor reserves the right to request and obtain copies of such instruments and documents from Lessee.

12.
NOTICES - Any notice required to be given to Lessee under the provisions of this Lease shall be sent by certified mail to the address set forth at the beginning of this Lease or to such other address as Lessee may indicate in writing to Lessor, and such service by mail shall be deemed sufficient and in full compliance with the terms of this Lease as of the date it is postmarked.  Notice to Lessor shall be given in like manner, addressed to the State Board of Land Commissioners, 1313 Sherman Street, Room 621, Denver, Colorado 80203.

13.
PROTECTION AGAINST SURFACE DAMAGE - Lessee has the right to utilize as much of the surface of the lands as is reasonably necessary for wind generating operations, however, Lessee shall be liable and agrees to pay Lessor’s surface lessee for all damage to the surface, livestock, crops, pasture, hay, or other agricultural products, water wells, reservoirs, or other improvements, caused by Lessee’s activities and operations on the Leased Premises which damages shall be the average of three independent quotes obtained from three mutually acceptable consultants familiar with the compensation paid for similar damages.
14.
ENVIRONMENTAL ANALYSIS – Prior to any construction on the Leased Premises, Lessee must perform environmental analyses that are required by any state or federal agency or regulation, including but not limited to the study of the impacts to avian and raptor activity and operational impacts, including proposed mitigation to these impacts, and submit such analyses to the Lessor for review.

15.
RECLAMATION
15.1
Intermediate Reclamation. Lessee's use of the Leased Premises for Wind Energy Development, including, without limitation, its installation and operation of Windpower Facilities, shall not unreasonably disturb grazing or any other parties’ permitted uses of the Leased Premises, all granted under one or more leases, special use leases, or temporary use permits.  Upon the completion of the construction of the Lessee Improvements, all Leased Premises disturbed by Lessee, its agents, contractors, and/or employees, and not required for continuing operations of the Windpower Facilities, shall be restored to a condition and forage density reasonably similar to its original condition and forage density, consistent with the continued use of the Leased Premises pursuant to this Lease Agreement.  Reclamation shall include, as reasonably required, leveling, terracing, seeding, mulching and other reasonably necessary steps to prevent soil erosion, to ensure the establishment of suitable grasses and forbs, and to control noxious weeds and pests.

15.2
Final Reclamation. Upon the expiration or termination of this Lease Agreement, Lessee shall, within six months, satisfactorily accomplish each of the following items:

1)
remove from the Leased Premises all aboveground and below-ground Lessee Improvements, equipment, and any other personal property, all in a manner that minimizes injury to the Leased Premises, including, without limitation:

A)
removal and disposal in a lawful manner of all concrete footings, foundations, and other fixtures to a depth of not less than four (4) feet below the surface grade; and 

2)
reclaim and surrender the Leased Premises in a condition at least as good as the condition in existence on the Effective Date, including, without limitation:

A)
filling in of all excavations;

B)
reseeding any disturbed soil surface with suitable flora and restoring the terrain and soil surface to as close as reasonably practicable to their original condition;

C)
restoring all Leased Premises disturbed by Lessee, or any permitted sublessees or assignees to a condition and forage density reasonably similar to its original condition and forage density, consistent with the uses permitted by this Lease Agreement; 

D)
returning the surface to the original contour as nearly as practicable; and

E)
completing, as reasonably required, all leveling, terracing, seeding, mulching and other reasonably necessary steps to prevent soil erosion, to ensure the establishment of suitable grasses and forbs, and to control noxious weeds and pests.
Lessee shall submit all plans for restoration and reclamation of the Leased Premises to Lessor for review and approval by Lessor, which shall not be unreasonably denied. 
If Lessee fails to remove from the Leased Premises the Lessee Improvements, equipment, or any other personal property, within one hundred eighty (180) days of the expiration or termination of this Lease Agreement, or such longer period as Lessor may provide by express written extension, Lessor may do so, in which case Lessee shall reimburse Lessor for all reasonable costs of removal and restoration incurred by Lessor.  Lessee agrees and acknowledges that in the event it fails to remove the Lessee Improvements (and any other improvements approved by Lessor), equipment, or personal property from the Leased Premises within 180 days (or any written extension granted by Lessor) of the expiration or termination of this Lease Agreement, then Lessee shall forfeit ownership of the Lessee Improvements (and any other improvements approved by Lessor), equipment, and any other personal property and shall not be entitled to any portion of the proceeds Lessor may realize from the sale of the Lessee Improvements, equipment, or  personal property.

16.
LESSOR'S APPROVAL - When approval by Lessor is required or contemplated by Lessee pursuant to the terms of this lease, such approval must in writing.

17.
HOLD HARMLESS - Lessee shall indemnify, defend and hold harmless Lessor against all liability and loss, and against all claims and actions based upon or arising out of damage or injury, including death, to persons or Leased Premises directly caused by or sustained in connection with Lessee’s activities pursuant to this Lease, or based on violation of any law, statute, ordinance, or regulation, to the extent such liability, loss, claim, action, damage, or injury does not arise from actions or activities of Lessor.

18.
BOND - It is agreed that no operations are to be commenced on the Leased Premises unless and until Lessee or Lessee's agent has filed a good and sufficient bond or letter of credit with Lessor in an amount fixed by Lessor, to secure the payment for damages caused by Lessee's or Lessee's agent's operations on said lands.  A bond in the amount of $25,000.00 is due prior to commencement of Windpower Energy Development activities on the Leased Premises, and additional bonds in the amount of $             are required and due prior to the installation of each and every wind turbine located on the Leased Premises. Lessor reserves the right to grant relief from the foregoing bond requirements.  Lessor may require the bond to be held in full force and effect for one year after cessation of operations for which the bond was intended.  The bond amount will include, but not be limited to, the cost of demolition and removal of concrete or other foundation materials as listed under “demolition of reinforced concrete” as set forth in the reclamation standards of the Division of Minerals and Geology, as updated at the time of reclamation.  The bond amount will be reviewed every five (5) years and increased as necessary.

19. 
INSURANCE -  Lessee shall maintain commercial general liability insurance insuring Lessor against loss caused by Lessee’s use of the Leased Premises, in an amount not less than One Million Dollars ($1,000,000.00) of combined single limit coverage, and shall provide certificate(s) of this insurance coverage to Lessor upon written request. Such coverage shall be in effect 60 days prior to commencing construction activities.

20.
WATER RIGHTS - If Lessee initiates or establishes any water right where the point of diversion or groundwater withdrawal is on the Leased Premises and where the surface is owned by the State, such water right must be obtained in the name of and with the consent of the State acting by and through its Board of Land Commissioners.


Water rights and any improvement required to bring this water to the surface shall become the property of the Lessor, without cost, upon termination of this Lease for any cause whatsoever allowed by the terms herein.


Under no circumstance may ground water be withdrawn without first having secured the permission of Lessor.  Additional payment may be required for the use of any waters as may be defined as tributary or non-tributary allowed by terms herein.

21.
LIENS AND CLAIMS - Lessee shall not suffer or permit to be enforced against the Leased Premises, or any part thereof, or any improvements thereon, any liens arising from, or any claim for damage growing out of the work of any construction, repair, restoration, replacement, or improvement, or any like claims or demand howsoever the same may arise, but Lessee shall pay or cause to be paid all of said liens, claims, or demands before any action is brought to enforce the same against the Leased Premises or improvements.  Lessee agrees to defend, indemnify, and hold Lessor and the Leased Premises free and harmless from all liability for any and all such liens, claims, demands, and actions together with reasonable attorney fees and all costs and expenses in connection therewith.

Lessee shall, upon execution of this Lease at its cost, prepare a Notice, pursuant to C.R.S. § 38‑22‑105 and cause the same to be posted for the purpose of protecting Lessor against any liens or encumbrances upon the Leased Premises by reason of work, labor, services, or materials contracted for or supplied to Lessee.

22.
SURRENDER AND RELINQUISHMENT - Lessee may, at any time, by paying to Lessor, all amounts then due as provided herein, surrender and cancel this Lease insofar as the same covers all or any portion of the lands herein leased, provided that no partial surrender or cancellation of this Lease shall be for less than tracts of approximately 40 acres or governmental lot corresponding to a quarter-quarter section, the rental being reduced proportionately.


This surrender clause and option herein reserved to Lessee shall cease and become absolutely inoperative immediately and concurrently with the institution of any suit in any court of law by Lessee, Lessor or any assignee of either to enforce this Lease, or any of its terms, express or implied, but in no case shall surrender be effective until Lessee shall have made complete restoration, reclamation and protection of the surface rights of the Leased Premises as may be determined by Lessor in accord with the terms of this Lease.


Notwithstanding the foregoing, no surrender and relinquishment of this Lease shall be effective unless and until all reports, documents, and information of any kind required to be submitted to Lessor under this Lease, or to such state agencies as provided in this Lease, have been submitted to Lessor or such state agency.

23.
CONDEMNATION - If the entire Leased Premises shall be taken by a third party in any condemnation proceeding, this Lease shall automatically terminate as of the date of taking.  The award for such condemnation shall be paid to Lessor, except for any specific award(s) paid to Lessee for its Lessee Improvements.  If only a portion of the Leased Premises is taken by condemnation, Lessee may, at its option, terminate this Lease or terminate only that portion of the Lease so taken.

24.
COMPLIANCE WITH LAW - Lessee shall comply with all federal, state or local laws, rules, regulations, permits, codes and ordinances, including without limitation all federal, state and local environmental, health, safety laws, rules, regulations, permits, codes and ordinances, and Lessee further agrees that competent operational methods shall be used at all times so long as said methods are consistent within the law.

25.
ARCHAEOLOGY - It is contrary to state and federal law to excavate, appropriate or disturb any historical, prehistorical or archaeological site or resource on any lands administered by Lessor.  Discovery of a suspected site or resource shall be immediately brought to the attention of Lessor and the state archaeologist.

26.
DEFAULT AND FORFEITURE - It is agreed that if for any reason Lessee shall fail to keep each and every one of the covenants and conditions herein, and breaches any condition hereof, and such default continues for a period of 60 days after service of written notice thereof by certified mail upon Lessee and Mortgagee of record with Lessor, or such greater time as is reasonable if such default cannot reasonably be cured within such 60-day period and Lessee has commenced such cure efforts, and subject to the rights of Mortgagee pursuant to Paragraphs 6 and 7 of this Lease, Lessor shall have the right to declare this Lease forfeited, and to enter onto the Leased Premises or any part thereof, either with or without process of law, and to expel, remove, and put out Lessee or any person occupying the Leased Premises, using such force as may be necessary to do so.  In the event of the termination of this Lease by reason of breach of the covenants herein contained, Lessee shall surrender and peaceably deliver to Lessor the above-described Leased Premises, and such premises shall be in good condition.  If, upon termination of this Lease for any reason, whether by surrender, forfeiture, or expiration of term or otherwise, Lessee shall not have fully complied with the terms of the Lease, Lessor shall hold and retain possession of the Leased Premises, improvements, and equipment of Lessee as security unto Lessor for payment obligations due it, or to protect it against liens, or to indemnify it against any loss or damage sustained by it by reason of the default of Lessee, for which purpose Lessor is hereby given a lien upon all such Leased Premises, improvements, and equipment, which lien shall attach as the same are placed upon the Leased Premises.  In the event Lessor shall foreclose the lien in this article given to it by Lessee, Lessor may itself be a purchaser at any sale thereof under such foreclosure.  Upon the termination of this Lease for any cause, if Lessee shall remain in possession of the Leased Premises, Lessee shall be guilty of an unlawful detainer under the statutes in such case made and provided, and shall be subject to all the conditions and provisions thereof and to eviction and removal, forcibly or otherwise, with or without process of law, as above provided.

27.
TAXES - Lessee shall pay all taxes, or payments in lieu of taxes, lawfully assessed for the Leased Premises or improvements thereon.

28.
HEIRS AND SUCCESSORS IN INTEREST - The benefits, terms, and obligations of this Lease shall extend to and be binding upon the heirs, executors, administrators, successors, or assigns of the respective parties hereto.

IN WITNESS WHEREOF, Lessor has caused these presents to be executed in duplicate by the State Board of Land Commissioners and sealed with the official seal of said Board, and Lessee has hereunto set his hand and seal, all on the day and year first above written.

LESSOR:








STATE BOARD OF LAND COMMISSIONERS

Recommended:

Mark Davis, Minerals Director


            Britt I. Weygandt, Director

LESSEE:

LESSEE:

LESSOR:



State of Colorado
)




) SS.

County of Denver
)

The foregoing instrument was acknowledged before me this ____ day of ______, ____, by ____________________.








Notary Public


(SEAL)





My Commission Expires 








LESSEE:

State of                   
)




) SS.

County of                
)

The foregoing instrument was acknowledged before me this ____ day of ______, ____, by ____________________.








Notary Public


(SEAL)





My Commission Expires 








LESSEE:

State of                   
)




) SS.

County of                
)

The foregoing instrument was acknowledged before me this ____ day of ______, ____, by ____________________.








Notary Public


(SEAL)





My Commission Expires 
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