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November 28, 2011 
 
Daniel S. Sullivan, Commissioner 
Alaska Department of Natural Resources 
550 W. 7th Ave, Suite 1260 
Anchorage, AK 99501-3557 
Daniel.sullivan@alaska.gov  
 
Sent via email 
 
Re:  Citizen Complaint regarding the surface coal mining operations of Usibelli Coal Mining, 

Inc. at Wishbone Hill without a valid permit in violation of the Alaska Surface Coal 
Mining Control and Reclamation Act 

 
 
Dear Commissioner Sullivan: 
 
 Trustees for Alaska submits the following citizen complaint on behalf of Friends of Mat-
Su (“FoMS”), Castle Mountain Coalition (“CMC”), Alaska Center for the Environment 
(“ACE”), Cook Inletkeepter, Alaska Community Action on Toxics (“ACAT”), Pacific 
Environment, the Chickaloon Village Traditional Council (“CVTC”), and the Alaska Chapter of 
the Sierra Club (collectively “Groups”).  Groups have reason to believe that Usibelli Coal 
Mining, Inc. (“Usibelli”) is conducting surface coal mining operations at Wishbone Hill near 
Sutton, Alaska without valid mining permits, in violation of the Alaska Surface Coal Mining 
Control and Reclamation Act (“ASCMCRA”).  Groups hereby request that DNR immediately 
issue a Cessation Order to Usibelli for all surface coal mining operations at Wishbone Hill until 
Usibelli obtains valid mining permits for those activities.    
     

1. Groups are or may be adversely affected and are proper parties to raise ASCMCRA 
compliance issues at the Wishbone Hill Mine Area to DNR. 

 Groups are or may be adversely affected by unpermitted operations at Wishbone Hill and 
are proper parties to bring these issues to DNR.  See AS 27.21.230(h) (“A person who is or may 
be adversely affected by a surface coal mining operation may notify the DNR Commissioner, in 
writing, of a violation of this chapter that the person has reason to believe exists at the site of the 
surface coal mining operation.”); see also 11 AAC 90.607(a) (“A citizen may request an 
inspection…[via] a written statement…giving the commissioner reason to believe that a 
violation, condition, or practice [that is causing or can reasonably be expected to cause a 
significant, imminent environmental harm to land, air, or water resources] exists”).  Conducting 
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surface coal mining operations without a permit “causes or can reasonably be expected to cause 
significant, imminent environmental harm to land, air or water resources.”  11 AAC 90.613(c).  
The unpermitted operations at Wishbone Hill, therefore, threaten to adversely affect Groups, 
who have numerous members living, recreating, and otherwise using the region in and around 
the mine site.    
 

CMC is a small nonprofit community organization based in the Matanuska Valley.  CMC 
has approximately 300 supporters; most live or own property in Chickaloon, Sutton, or Palmer.  
CMC’s mission is to preserve the economic sustainability, ecological integrity, and quality of life 
within the Matanuska River watershed.  Coal mining will have a significant impact on all aspects 
of life in the Matanuska Valley.  Since the time when historic coal mining ceased, the population 
of the Valley has increased ten-fold, including a population influx into the communities of 
Chickaloon, Sutton, and Palmer.  The vast majority of Valley residents have never known this as 
a coal mining area.  Unpermitted coal mining operations will negatively impact CMC’s 
supporters who live, recreate, and otherwise use and enjoy the Matanuska Valley by causing 
numerous environmental, social, and economic impacts to the region.       

 
FoMS is a nonprofit organization that works to provide land use information, advocate 

for sustainable borough-wide planning, promote citizen involvement, and offer tools and support 
needed to develop healthy and vibrant communities in the Matanuska-Susitna (“Mat-Su”) 
Borough.  FoMS has approximately 300 members, many of whom live, own property, do 
business, recreate, hunt, fish, and enjoy a high quality of life in the vicinity of Wishbone Hill.  
These members reside in communities throughout the Borough that are and will be adversely 
affected by operations at Wishbone Hill.  Some members live in the Buffalo-Soapstone 
Community and Sutton, which are directly adjacent to the Wishbone Hill site.  Other members 
live downwind and downstream of the site in Palmer and Wasilla.  Operations at Wishbone Hill 
will have lasting environmental, social, and economic impacts on the quality of life of FoMs’ 
members throughout the Mat-Su Valley and the larger region; the continuation of unpermitted 
operations will have particularly egregious affects.  Specifically, unpermitted operations will 
harm human health, private property values, air and water quality, fish and wildlife populations, 
recreational access, future economic activities, and traffic and safety.           

 
ACE is Alaska’s largest grassroots organization with over 6,000 members.  More than 

250 of those members reside in the Mat-Su Valley and will be negatively impacted by the 
Wishbone Hill Coal Mine the continuation of Usibelli’s unpermitted operations.  ACE’s 
organizational mission is to enhance Alaskans’ quality of life by protecting wild places, fostering 
sustainable communities, and promoting recreational opportunities.  An open pit strip coal mine 
is in direct conflict with ACE’s mission, as the environment around the mine will be significantly 
impacted, the surrounding communities will suffer harm from coal dust exposure and noise, and 
recreational opportunities in and around the mine area will be lost indefinitely.  In addition to 
these immediate impacts to over 250 members of ACE living in the Valley, many of ACE’s 
members take advantage of the Valley’s numerous recreational opportunities and enjoy the 
scenic and intrinsic value of the environment throughout the year in and around the mine area. 
These uses are threatened by surface coal mining operations, particularly operations conducted 
without a permit.  Furthermore, ACE members who reside in Anchorage along the rail line will 
suffer negative impacts associated with transporting coal from Wishbone Hill to Seward, 
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including exposure to coal dust from open train cars, increased diesel fumes, and increased noise 
and vibrations.      

 
Cook Inletkeeper is a community-based nonprofit corporation formed in 1995 that works 

in the public interest to protect the Cook Inlet watershed and the life it sustains.  Cook 
Inletkeeper members use and enjoy the lands and waters in the vicinity of the proposed project.  
Specifically, Cook Inletkeeper members hike, fish, and otherwise rely on the area around 
Wishbone Hill for recreational, aesthetic, and economic uses.  These interests will be adversely 
affected if large-scale coal strip mining commences in the region, especially if unpermitted mine 
operations are allowed to continue.     

 
ACAT is a statewide non-profit public interest environmental health research and 

advocacy organization dedicated to protecting environmental health and achieving 
environmental justice.  ACAT believes that everyone has a right to clean air, clean water, and 
toxic-free food.  ACAT opposes coal development primarily because toxins from coal have been 
linked to lung disease, heart disease, strokes, reproductive damage, and other health problems.  
Unpermitted mining activities at Wishbone Hill threaten the health of over 200 ACAT members 
in Anchorage and the Mat-Su Valley from blasting, air and water contamination, and fugitive 
toxic coal dust spread along the transportation corridor from Wishbone Hill, through Palmer and 
Anchorage, and eventually to Seward.  Additionally, coal exported and burned in Asia increases 
the mercury content of subsistence foods that sustain many communities across the State where 
ACAT works to reduce the human health impacts of toxic chemicals. 

 
Pacific Environment is an international non-governmental organization that works to 

protect the living environment of the Pacific Rim by promoting grassroots activism, 
strengthening communities, and reforming international policies.  Pacific Environment has over 
one hundred supporters in Alaska, many of whom depend on the Matanuska Valley for 
subsistence and recreation.  Unpermitted operations at the Wishbone Hill coal mine threaten 
Pacific Environment and its’ supporters ability to continue to use the area for these activities. 

 
CVTC is the governing body of the federally-recognized Chickaloon Native Village, or 

Nay’dini’aa Na’ Traditional Village (“Chickaloon”).  Unlike Alaska Native Corporations or non-
profit organizations, CVTC is a separate-sovereign, an Ahtna Athabascan Nation, and fully 
functioning government with its own government-to-government relationship with the United 
States and its agencies, including OSM.  CVTC exercises all of its inherent and express powers 
in accordance with their Constitution, Federal Indian law, and Tribal common law.  CVTC acts 
and governs on behalf of all Chickaloon Tribal citizens.  CVTC’s Tribal headquarters and 
governmental offices are located in the vicinity of Sutton, Alaska and within sight of Wishbone 
Hill and the permit area.  The permit areas for the Wishbone Hill and Jonesville coal mines are 
entirely within Chickaloon’s traditional territories and have been continuously used and occupied 
by Chickaloon citizens since time immemorial for cultural, spiritual, and subsistence activities.  
Both permit areas are considered sacred sites to Chickaloon and contain numerous cultural and 
archaeological resources.  CVTC’s interest in these resources and associated activities are 
recognized and protected as a matter of Tribal, State, Federal, and International law.  
Furthermore, CVTC has worked tirelessly with State, Federal, and local governments, investing 
over 1.2 million dollars and thousands of hours, to restore and enhance salmon populations, fish 
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passage, and fish and wildlife habitat destroyed and damaged within and near the permit areas by 
historic small-scale coal mining operations.  In particular, CVTC has undertaken extensive 
restoration and rehabilitation of Moose Creek and Eska Creek, both of which provide critical fish 
and wildlife habitat.  Coal mining activities, especially operations conducted without a valid 
permit, threaten all of these interests. 

 
The Sierra Club is the nation’s oldest and largest grassroots environmental organization 

with a mission to explore, enjoy, and protect the planet.  The Sierra Club has 1,500 members 
throughout Alaska, including approximately 60 who live in the Matanuska-Susitna Borough and 
will be directly impacted by activities at the site; these impacts will likely be much greater if 
operations are conducted in the absence of a valid permit.  The closest Sierra Club member lives 
within a mile of the Wishbone Hill project site.  As this coal is transported, it could have dust 
impacts along the rail corridor and at export facilities similar to coal dust impacts in Seward, 
Alaska.  When this coal is shipped overseas and burned, it will contribute to global climate 
change, thereby harming Sierra Club and its members. 

 
2. Groups have reason to believe Usibelli is violating ASCMCRA’s permitting requirement 

at Wishbone Hill. 

A fundamental requirement of ASCMCRA is that a person may not conduct surface coal 
mining operations without a permit.  AS 27.21.060(a).  ASCMRA permits terminate “if a 
permittee does not begin surface coal mining operations under the permit within three years after 
the permit is issued.”  AS 27.21.070(b).  DNR may grant “reasonable extensions of time if the 
permittee shows that the extensions are necessary: (1) because of litigation that precludes the 
commencement of the operation or threatens substantial economic loss to the permittee; or (2) 
for reasons beyond the control and without the fault or negligence of the permittee,” id., if an 
extension is requested prior to the expiration of the three-year time period.  See R.R. Comm'n of 
Texas v. Coppock, 215 S.W.3d 559, 562 (Tex. App. 2007).  Numerous activities fall within the 
definition of “surface coal mining operations,” including road building and other construction 
activities related to mine development.  AS 27.21.998(17).  See also Trustees for Alaska v. 
Gorsuch, 835 P.2d 1239, 1243-44 (Alaska 1992) (“[T]he definition of ‘surface coal mining 
operations’ in ASCMCRA is broad, and includes more than the actual mining activities.”).     
 

DNR originally issued the Wishbone Hill mine permits on August 2, 1991.  See DNR 
Decision and Findings of Compliance Related to Surface Mining Permits, Idemitsu Alaska 
Incorporated, Wishbone Hill Mine, 01-89-796 and 02-89-796 (on file with DNR).  Those permits 
were issued on September 4, 1991, upon fulfillment of the bonding requirements by the 
applicant.  Despite the broad array of activities that would qualify, surface coal mining 
operations did not commence at Wishbone Hill until June 2010, almost nineteen years after the 
permits were originally issued.  See Permit Application at D-91 (“Surface coal mining 
operations, as defined in AS 27.21.998(17), began under mining permit numbers 01-89-796 and 
02-98-796 in June 2010.”); see also DNR Inspection Reports from July 29, 1993 – June 10, 2010 
(no activity taking place at Wishbone Hill (except exploration activities, which do not qualify as 
“surface coal mining operations”) until June, 2010 when Usibelli began construction of the 
mining road).   
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When originally issued, the permittee delayed commencing operations and requested an 
extension of time to start operations until the expiration of the original permit term on September 
4, 1996, which DNR granted.  See Letter from DNR to McKinley Mining Consultants, Inc., 
dated 8/24/1994 (“The Division of Mining and Water Management has reviewed your request to 
extend the time for starting the mining operations at Wishbone Hill to September 4, 1996.  … 
The Division agrees that an extension is warranted and that the September 4, 1996 date is 
reasonable.  The request for extending the start time to begin mining operations at the Wishbone 
Hill mine to coincide with the end of the original permit term of September 4, 1996 is 
approved.”).    

 
Surface coal mining operations, however, did not commence within this extended time 

and no additional extensions of time were requested or granted by the September 4, 1996, 
deadline.  Thus, the permits terminated by operation of law on September 4, 1996. AS 
27.21.070(b).  Accordingly, any subsequent “surface coal mining operations” at the site have 
been, and are being, conducted without a valid ASCMCRA permit, in violation of AS 
27.21.060(a).  Those illegal operations began in June 2010, almost nineteen years after the 
issuance of the original permits and almost fourteen years after the expiration of the granted time 
extension for beginning operations.  See DNR Inspection Reports dated 6/10/2010, 6/15/2010, 
and 6/17/2010 (construction of the road to the mine begins).   

 
3. DNR must investigate this complaint and issue a Cessation Order to stop surface coal 

mining operations at Wishbone Hill until Usibelli obtains a valid mining permit. 

DNR must investigate whether Usibelli has been undertaking mining operations without 
a permit since June 2010 and reply within either 10 days of a site inspection or within 15 days of 
the receipt of this complaint letter, if DNR decides not to conduct an inspection.  11 AAC 
90.607(c).  Because conducting surface coal mining operations without a valid permit 
“constitute[s] a condition or practice which causes or can reasonably be expected to cause 
significant, imminent environmental harm to land, air, or water resources,” 11 AAC 90.613(c), 
DNR must “immediately issue a notice of violation and order a cessation of the … surface coal 
mining operation.”  AS 27.21.240(a); see also 11 AAC 90.613(a), (c).  This Cessation Order 
must remain in effect until Usibelli obtains a valid permit to conduct surface coal mining 
operations.  See AS 27.21.240(a) (“[A] cessation order remains in effect until the commissioner 
determines that the violation has been abated, or until [the cessation order is] modified, vacated, 
or terminated”). 

 
Thank you for your prompt attention to this matter.  We look forward to a response 

within the required time.  If you have any questions, please do not hesitate to contact Brook 
Brisson at bbrisson@trustees.org or (907) 276-4244, ext. 112, or Katie Strong at 
kstrong@trustees.org or (907) 276-4244, ext. 108. 
 
Sincerely, 

 
/s/_____________   /s/_
Brook Brisson    Katie Strong 

____________ 

Staff Attorney    Staff Attorney 
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CC:  
Al Klein, Regional Director for the Western Region  
Office of Surface Mining, Reclamation, and Enforcement 
aklein@osmre.gov  
 
Ken Walker, Division Manager of Denver Field Division 
Office of Surface Mining, Reclamation, and Enforcement 
kwalker@osmre.gov  
 
Glen Waugh,  
Office of Surface Mining, Reclamation, and Enforcement 
gwaugh@osmre.gov 
 
Russell Kirkham,  Manager, Coal Regulatory Program 
Alaska Department of Natural Resources 
Russell.kirkham@alaska.gov  
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 SEAN PARNELL, GOVERNOR 
  
  
 DEPARTMENT OF NATURAL RESOURCES  550 WEST 7TH AVENUE, SUITE 920 
   ANCHORAGE, ALASKA 99501-3650 
 DIVISION OF MINING, LAND & WATER PHONE: (907) 269-8621 
 Coal Regulatory Program FAX: (907) 269-8930 
 

 
“Develop, Conserve, and Enhance Natural Resources for Present and Future Alaskans.” 

 
 
December 13, 2011 
 
Brook Brisson 
Katie Strong 
Trustees for Alaska  
1026 W 4th Ave Suite 201 
Anchorage AK 99501 
 

SUBJECT: NOVEMBER 28, 2011 CITIZEN’S REQUEST FOR INSPECTION: 
USIBELLI’S WISHBONE HILL COAL PROJECT (SURFACE COAL MINING 
PERMITS 01-89-796 & 02-89-796) 

 

On November 28, 2011, Trustees for Alaska, on behalf of Friends of Mat-Su, 
Castle Mountain Coalition (“CMC”), Alaska Center for the Environment, Cook 
Inlet Keeper, Alaska Community Action on Toxics, Pacific Environment, the 
Chickaloon Village Traditional Council, and the Alaska Chapter of the Sierra 
Club1  submitted a letter entitled “Citizen Complaint regarding the surface coal 
mining operations of Usibelli Coal Mining, Inc. at Wishbone Hill without a valid 
permit in violation of the Alaska Surface Coal Mining Control and Reclamation 
Act.”   

The letter cites to 11 AAC 90.607 (Citizen Requests for Inspections) and AS 
27.21.230(h)(“[a] person who is or may be adversely affected by a surface coal 
mining operation may notify the DNR Commissioner, in writing, of a violation of 
this chapter that the person has reason to believe exists at the site of the surface 
coal mining operation”).   The DNR construes this letter as a request to the 
Department of Natural Resources (DNR) to conduct an inspection under 11 AAC 
90.607(a) of the Wishbone Hill Mine (Permit # 01-89-796 & 02-89-796), and to 
issue a cessation order pursuant to 11 AAC 90.613(c) if it determines that surface 
coal mining has occurred without a valid permit. 

 
Scope of Complaint 
Requestors assert that Usibelli Coal Mining, Inc. (“Usibelli”) is conducting surface 
coal mining operations at Wishbone Hill near Sutton, Alaska without valid mining 
permits, in violation of the Alaska Surface Coal Mining Control and Reclamation 
                                                           
1 Collectively referred to in this document as “the Requestors.” 
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Act. The complaint argues that Permits numbered 01-89-796 and 02-89-796 were 
terminated on September 4, 1996 for not meeting the requirements of AS 
27.21.070(b), which states that: 

A permit terminates if a permittee does not begin surface coal mining 
operations under the permit within three years after the permit is issued. 
The commissioner may grant reasonable extensions of time if the permittee 
shows that the extensions are necessary (1) because of litigation that 
precludes the commencement of the operation or threatens substantial 
economic loss to the permittee; or (2) for reasons beyond the control and 
without the fault or negligence of the permittee. 

 

Permit History 
Surface coal mining permits 01-89-796 and 02-89-796 (“Wishbone Hill permits”) 
were originally issued by the DNR on September 5, 1991 to Idimitsu Alaska Inc. 
During the first five-year permit term, Idimitsu Alaska Inc., through their 
consultant McKinley Mining Consultants Inc., submitted a request to extend the 
start of surface mining operations until the end of the first permit term on 
September 4, 1996. In a letter dated August 24, 1994, the DNR approved this 
request to extend the deadline to the start of surface mining operations.   

The DNR on September 19, 1995 approved the transfer of the Wishbone Hill 
Permits from Idimitsu Alaska Inc. to North Pacific Mining Corporation (NPMC). In 
a letter dated July 11, 1996, NPMC requested that the department renew the 
permits for another five year permit term. In that letter NPMC outlined why 
surface coal mining operations under the original permit term had not started. 
Also in their request to renew the Wishbone Hill permits, NPMC indicated that 
they had signed a letter of intent to sell the Wishbone Hill project to Usibelli Coal 
Mine Inc.   

On October 23, 1996, the DNR renewed the permits to NPMC for an additional 
five year period ending September 4, 2001. As part of the written renewal 
decision, the DNR discussed the fact that surface mining operations had not yet 
commenced.  The public notice of the 1996 renewal decision stated that NPMC 
had requested an extension for beginning mining due to ongoing marketing 
efforts, and that the Division approved a five year permit term for the renewal.  A 
letter addressed to Thomas Crafford, Vice President of NPMC, which accompanied 
the permit renewal stated that, “should mining not commence within this renewal 
term, then due to the length of time since the original permit application work 
was completed no further renewals will be considered without an extensive review 
of the original applications and the baseline information they were based on.”   

 

On December 1, 1997, the DNR approved this transfer to Usibelli, insisting upon 
the same requirements as the 1996 renewal.  The permits were again renewed in 
January of 2002. This renewal was reviewed and signed by the same staff that 
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considered the 1997 transfer and the 1996 Renewal. The permits  werelast 
renewed by DNR on November 27, 2006.   

From a review of the records, each renewal of the Wishbone Hill permits under 11 
AAC 90.129 and transfer of permits under 11 AAC 90.119 met all requirements of 
the Alaska Surface Coal Mining Control and Reclamation Act, including public 
notices, informal conferences on request, response to agency and public 
comments, and the collection of an application fee. Participation in the public 
process and informal conferences included some of those represented by the 
groups listed in the inspection request. The concern that Usibelli did not have a 
valid permit was not raised during the previous renewal and transfer proceedings.   

The current permits expired on November 27, 2011. UCM requested that the  
permits be renewed for an additional five year permit term on May 9, 2011. The 
DNR is currently reviewing that request. This renewal request was received by 
DNR at least 120 days prior to the expiration of the permit as required by AS 
27.21.080(e). Upon meeting this requirement, an operator may continue surface 
coal mining operations approved under the permit after the expiration date of the 
permit, until a final administrative decision on renewal is made. 

With the knowledge and approval of DNR, and pursuant to the permit plan, 
Usibelli initiated construction under the Surface Coal Mining Permit of the 
Pioneer Road into the mine area in June of 2010. Since then, it has completed 
one condemnation hole during the summer 2010, constructed a gravel pad to be 
used for staging equipment (summer 2010), constructed and paved the initial 200 
feet of the haul road (summer-fall, 2010) and is currently working on clearing 
trees and vegetation along the entire length of the haul road.   

Usibelli Coal Mining Inc. has also conducted activities required by DNR in order 
to maintain its permits.  It has maintained a ground water monitoring network, 
collected surface water quality data, studied and maintained vegetation and 
reclamation test plots, conducted wetland studies, and conducted fish and 
wildlife studies within the project area. Throughout the period that Usibelli had 
the permits, it continued to collect baseline data. During 1999 through 2001, and 
again in 2008 and 2009, quarterly water quality samples were collected on Moose 
Creek.  During 1998 through 2001, and again in 2007 through 2009, quarterly 
discharge/flow measurements were also collected on Moose Creek. 
Discharge/flow and stream morphology assessments were collected on Buffalo 
Creek during 2008. Water quality assessments for groundwater as well as 
piezometer readings were collected between 2008 and 2009. Aquatic biologic 
resource studies were conducted for Moose Creek and Buffalo Creek in 2008. 
Usibelli also completed an updated wetlands jurisdiction report in 2009. 

 

As part of the requirements of 11 AAC 90.601, the DNR conducted numerous 
inspections of the permit site and active surface mining operations.  Between the 
period 1993 and 2011, the DNR conducted 73 inspections of the permits. These 
inspections included topics such as monitoring wells status, review of 
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reclamation test plots, and baseline data collection activities.   

 
Findings 
Based on the review of the permitting and inspection history and activities 
conducted by the permit holder in response to the conditions of the permit, the 
DNR makes the following findings: 

1. During the first permit term, the DNR extended the time to start mining to 
the ending of the permit term.  

2. At the end of the first permit term, the DNR renewed the permit under AS 
27.21.080, explicitly stating that coal mining operations had not 
commenced, and indicating that further renewals would be based on 
extensive review of the “original applications and the baseline information 
they were based on.”   

3. All subsequent transfers and renewals have been extensively reviewed 
pursuant to the Act, as evidenced by the permit files. 

4. Usibelli Coal Mining Inc. has conducted activities required by DNR in order 
to maintain its permit.   

5. DNR has conducted numerous inspections of the permit site.   

Based on the findings above, DNR does not find that an inspection would be 
useful here, as there is no allegation that ongoing operations at the site are in 
violation of the current permits.  Rather, the allegation is that the current permits 
are invalid.  A review of the records indicates that with each renewal, there was 
careful consideration of the status of Usibelli operations.  DNR adhered to the 
dictate in the 1996 permit that further renewals of the permit were only 
considered with “an extensive review of the original application and the baseline 
information they were based on.”  Ongoing renewals were considered by DNR in 
light of the fact that surface coal mining had not yet begun.  Further, while 
activities prior to 2010 might not rise to the level of “coal mining operations” as 
defined by ASMCRA, coal mining operations did commence as of 2010.  Thus, 
DNR finds that surface coal mining permits 01-89-796 and 02-89-796 are valid 
and enforceable, and therefore there is no activity that warrants a Cessation 
Order to be issued under 11 AAC 90.613.  

If you do not agree with the findings by this Department, you may request an 
informal review of this decision under 11 AAC 90.611. This request must be in 
writing and demonstrate how you are adversely affected by this decision and why 
the decision merits review. Your request for an informal review should be 
addressed to: 
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Daniel S. Sullivan 
Alaska Department of Natural Resources 
550 W 7th Ave suite 1400 
Anchorage, Alaska 99501 
 

If you have further question you may contact me 907-269-8650. 

 

Sincerely,  

 for 

Russell Kirkham 

Coal Program Manager 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

cc: Al Klien, OSMRE 
 Ken Walker, OSMRE 
 Rob Brown Usibelli 
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December 14, 2011 
 
Al Klein, Regional Director 
Office of Surface Mining, Reclamation, and Enforcement 
Western Region 
1999 Broadway, Suite 3320 
Denver, CO 80202-3050 
aklein@osmre.gov  
 
Sent via email 
 
Re:  Citizen Complaint regarding the surface coal mining operations of Usibelli Coal Mining, 

Inc. at Wishbone Hill conducted without a valid permit in violation of the Alaska Surface 
Coal Mining Control and Reclamation Act 

 
Dear Regional Director Klein: 
 
 Trustees for Alaska submits the following citizen complaint on behalf of Friends of Mat-
Su (“FoMS”), Castle Mountain Coalition (“CMC”), Alaska Center for the Environment 
(“ACE”), Cook Inletkeeper, Alaska Community Action on Toxics (“ACAT”), Pacific 
Environment, and the Sierra Club (collectively “Friends of Mat-Su”) pursuant to 30 C.F.R. § 
842.12.  Friends of Mat-Su have reason to believe that Usibelli Coal Mining, Inc. (“Usibelli”) is 
conducting surface coal mining operations at Wishbone Hill near Sutton, Alaska without a valid 
mining permit in violation of the Alaska Surface Coal Mining Control and Reclamation Act 
(“ASCMRA”).  In accordance with 30 C.F.R. § 842.12(a), the state regulatory authority, the 
Alaska Department of Natural Resources (“DNR”), has been notified in writing of this violation 
and has failed to take appropriate action.  See November 29, 2011, Citizen Complaint Letter to 
DNR (included here as Attachment A).  Friends of Mat-Su hereby request that OSM 
immediately issue a cessation order pursuant to 30 C.F.R. § 843.11 to stop surface coal mining 
operations at Wishbone Hill until Usibelli obtains a valid mining permit for those activities.        
 

1. Friends of Mat-Su are or may be adversely affected and are proper parties to raise 
ASCMCRA compliance issues at the Wishbone Hill Mine Area to OSM.   

 Friends of Mat-Su are or may be adversely affected by unpermitted operations at 
Wishbone Hill and are proper parties to bring these issues to the attention of OSM.  Conducting 
surface coal mining operations without a permit “causes or can reasonably be expected to cause 
significant, imminent environmental harm to land, air or water resources.”  11 AAC 90.613(c).  
Therefore, the unpermitted operations at Wishbone Hill threaten to adversely affect Friends of 
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Mat-Su, who have numerous members living, recreating, and otherwise using the region in and 
around the mine site.    
 

CMC is a small nonprofit community organization based in the Matanuska Valley.  CMC 
has approximately 300 supporters; most live or own property in Chickaloon, Sutton, or Palmer.  
CMC’s mission is to preserve the economic sustainability, ecological integrity, and quality of life 
within the Matanuska River watershed.  Coal mining will have a significant impact on all aspects 
of life in the Matanuska Valley.  Since the time when historic coal mining ceased, the population 
of the Valley has increased ten-fold, including a population influx into the communities of 
Chickaloon, Sutton, and Palmer.  The vast majority of Valley residents have never known this as 
a coal mining area.  Unpermitted coal mining operations will negatively impact CMC’s 
supporters who live, recreate, and otherwise use and enjoy the Matanuska Valley by causing 
numerous environmental, social, and economic impacts to the region.       

 
FoMS is a nonprofit organization that works to provide land use information, advocate 

for sustainable borough-wide planning, promote citizen involvement, and offer tools and support 
needed to develop healthy and vibrant communities in the Matanuska-Susitna (“Mat-Su”) 
Borough.  FoMS has approximately 300 members, many of whom live, own property, do 
business, recreate, hunt, fish, and enjoy a high quality of life in the vicinity of Wishbone Hill.  
These members reside in communities throughout the Borough that are and will be adversely 
affected by operations at Wishbone Hill.  Some members live in the Buffalo-Soapstone 
Community and Sutton, which are directly adjacent to the Wishbone Hill site.  Other members 
live downwind and downstream of the site in Palmer and Wasilla.  Operations at Wishbone Hill 
will have lasting environmental, social, and economic impacts on the quality of life of FoMs’ 
members throughout the Mat-Su Valley and the larger region; the continuation of unpermitted 
operations will have particularly egregious effects.  Specifically, unpermitted operations will 
harm human health, private property values, air and water quality, fish and wildlife populations, 
recreational access, future economic activities, and traffic and safety.           

 
ACE is Alaska’s largest grassroots organization with over 6,000 members.  More than 

250 of those members reside in the Mat-Su Valley and will be negatively impacted by the 
continuation of Usibelli’s unpermitted operations.  ACE’s organizational mission is to enhance 
Alaskans’ quality of life by protecting wild places, fostering sustainable communities, and 
promoting recreational opportunities.  An open pit strip coal mine is in direct conflict with 
ACE’s mission, as the environment around the mine will be significantly impacted, the 
surrounding communities will suffer harm from coal dust exposure and noise, and recreational 
opportunities in and around the mine area will be lost indefinitely.  In addition to these 
immediate impacts to members of ACE living in the Valley, many of ACE’s members take 
advantage of the Valley’s numerous recreational opportunities and enjoy the scenic and intrinsic 
value of the environment throughout the year in and around the mine area. These uses are 
threatened by surface coal mining operations, particularly operations conducted without a permit.  
Furthermore, ACE members who reside in Anchorage along the rail line will suffer negative 
impacts associated with transporting coal from Wishbone Hill to Seward, including exposure to 
coal dust from open train cars, increased diesel fumes, and increased noise and vibrations.      
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Cook Inletkeeper is a community-based nonprofit corporation formed in 1995 that works 
in the public interest to protect the Cook Inlet watershed and the life it sustains.  Cook 
Inletkeeper members use and enjoy the lands and waters in the vicinity of the proposed project.  
Specifically, Cook Inletkeeper members hike, fish, and otherwise rely on the area around 
Wishbone Hill for recreational, aesthetic, and economic uses.  These interests will be adversely 
affected if large-scale coal strip mining commences in the region, especially if unpermitted mine 
operations are allowed to continue.     

 
ACAT is a statewide non-profit public interest environmental health research and 

advocacy organization dedicated to protecting environmental health and achieving 
environmental justice.  ACAT believes that everyone has a right to clean air, clean water, and 
toxic-free food.  ACAT opposes coal development primarily because toxins from coal have been 
linked to lung disease, heart disease, strokes, reproductive damage, and other health problems.  
Unpermitted mining activities at Wishbone Hill threatens the health of over 200 ACAT members 
in Anchorage and the Mat-Su Valley from blasting, air and water contamination, and fugitive 
toxic coal dust that is spread along the transportation corridor from Wishbone Hill, through 
Palmer and Anchorage, and eventually to Seward.  Additionally, coal exported and burned in 
Asia increases the mercury content of subsistence foods that sustain many communities across 
the State where ACAT works to reduce the human health impacts of toxic chemicals. 

 
Pacific Environment is an international non-governmental organization that works to 

protect the living environment of the Pacific Rim by promoting grassroots activism, 
strengthening communities, and reforming international policies.  Pacific Environment has over 
one hundred supporters in Alaska, many of whom depend on the Matanuska Valley for 
subsistence and recreation.  Unpermitted operations at the Wishbone Hill coal mine threaten 
Pacific Environment and its supporters’ ability to continue to use the area for these activities. 
 

The Sierra Club is the nation’s oldest and largest grassroots environmental organization 
with a mission to explore, enjoy, and protect the planet.  The Sierra Club has 1,500 members 
throughout Alaska, including approximately 60 who live in the Matanuska-Susitna Borough and 
will be directly impacted by activities at the site; these impacts will likely be much greater if 
operations are conducted in the absence of a valid permit.  The closest Sierra Club member lives 
within a mile of the Wishbone Hill project site.  As this coal is transported, it could have dust 
impacts along the rail corridor and at export facilities similar to coal dust impacts in Seward, 
Alaska.  When this coal is shipped overseas and burned, it will contribute to global climate 
change, thereby harming Sierra Club and its members. 

 
2. Friends of Mat-Su have reason to believe Usibelli is violating ASCMCRA’s permitting 

requirement at Wishbone Hill. 

A fundamental requirement of ASCMCRA is that a person may not conduct surface coal 
mining operations without a permit.  AS 27.21.060(a); see also 30 U.S.C. §1256(a) (stating that 
“no person shall engage in or carry out on lands within a State any surface coal mining 
operations unless such person has first obtained a permit issued by such State pursuant to an 
approved State program or by the Secretary pursuant to a Federal program”).  Like permits 
issued under the federal Surface Mining Control and Reclamation Act (“SMCRA”), ASCMCRA 
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permits terminate “if a permittee does not begin surface coal mining operations under the permit 
within three years after the permit is issued.”  AS 27.21.070(b); see 30 U.S.C. 1256(c).  The 
regulatory authority may grant “reasonable extensions of time if the permittee shows that the 
extensions are necessary: (1) because of litigation that precludes the commencement of the 
operation or threatens substantial economic loss to the permittee; or (2) for reasons beyond the 
control and without the fault or negligence of the permittee.”  AS 27.21.070(b); see 30 U.S.C. 
1256(c).   

Numerous activities fall within the definition of “surface coal mining operations,” 
including road building and other mining-related development activities.  AS 27.21.998(17); 30 
U.S.C. § 1291(28). See also Trustees for Alaska v. Gorsuch, 835 P.2d 1239, 1243-44 (Alaska 
1992) (“[T]he definition of ‘surface coal mining operations’ in ASCMCRA is broad, and 
includes more than the actual mining activities.”).  

DNR originally issued the Wishbone Hill mine permits on August 2, 1991.  See DNR 
Decision and Findings of Compliance Related to Surface Mining Permits, Idemitsu Alaska 
Incorporated, Wishbone Hill Mine, 01-89-796 and 02-89-796 (on file with DNR, Anchorage, 
Alaska).  Those permits were issued on September 4, 1991, upon fulfillment of the bonding 
requirements by the applicant.  Despite the broad array of activities that would qualify, surface 
coal mining operations did not commence at Wishbone Hill until June 2010, almost nineteen 
years after the permits were originally issued.  See Permit Application at D-91 (“Surface coal 
mining operations, as defined in AS 27.21.998(17), began under mining permit numbers 01-89-
796 and 02-98-796 in June 2010.”); see also DNR Inspection Reports from July 29, 1993 – June 
10, 2010 (no activity taking place at Wishbone Hill (except exploration activities, which do not 
qualify as “surface coal mining operations”) until June, 2010 when Usibelli began construction 
of the mining road).   

 
When originally issued, the permittee delayed commencing operations and requested an 

extension of time to start operations until the expiration of the original permit term on September 
4, 1996, which DNR granted.  See Letter from DNR to McKinley Mining Consultants, Inc., 
dated 8/24/1994 (“The Division of Mining and Water Management has reviewed your request to 
extend the time for starting the mining operations at Wishbone Hill to September 4, 1996.  … 
The Division agrees that an extension is warranted and that the September 4, 1996 date is 
reasonable.  The request for extending the start time to begin mining operations at the Wishbone 
Hill mine to coincide with the end of the original permit term of September 4, 1996 is 
approved.”).    

 
Surface coal mining operations, however, did not commence within this extended time 

and no additional extensions of time were requested or granted by the September 4, 1996, 
deadline.  Thus, the permits terminated by operation of law on September 4, 1996.1

1 Despite this, DNR has continued to renew these invalid permits and is currently considering issuing yet 
another renewal.  As OSM is aware, the public comment period regarding DNR’s preliminary decision to 
renew the Wishbone Hill permits closed on November 15, 2011 at the end of the Informal Conference in 
Sutton, AK, which an OSM representative attended.  If DNR renews the permits, it will not be acting in 
compliance with the requirements of ASCMCRA and SMCRA.    

  AS 
27.21.070(b); see also 30 U.S.C. 1256(c).  Accordingly, any subsequent “surface coal mining 
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operations” at the site have been, and are being, conducted without a valid ASCMCRA permit, in 
violation of AS 27.21.060(a).  See also 30 U.S.C. §1256(a).  Those illegal operations began in 
June 2010, almost nineteen years after the issuance of the original permits and almost fourteen 
years after the expiration of the granted time extension for beginning operations.  See DNR 
Inspection Reports dated 6/10/2010, 6/15/2010, and 6/17/2010 (construction of the road to the 
mine begins). 
 

3. OSM must investigate this complaint and issue a Cessation Order to stop surface coal 
mining operations at Wishbone Hill until Usibelli obtains a valid mining permit. 

Because conducting surface coal mining operations without a valid permit “constitute[s] 
a condition or practice which causes or can reasonably be expected to cause significant imminent 
environmental harm to land, air, or water resources,” 30 C.F.R. § 843.11(a)(2), OSM must 
investigate this issue immediately and issue a cessation order to Usibelli to prevent further 
operations at Wishbone Hill until Usibelli obtains a valid mining permit.  Id. at § 843.11(a)(1) 
(“An authorized representative of the Secretary shall immediately order a cessation of surface 
coal mining and reclamation options…if he or she finds…any violation of…any applicable 
program…which…is causing or can reasonably be expected to cause significant, imminent 
environmental harm to land, air, or water resources.”); see also Sierra Club v. Kempthorne, 589 
F. Supp.2d 720, 724 (W.D. Va. 2008) (“[T]he Secretary has a nondiscretionary duty to issue a 
cessation order if, based on a federal inspection, the Secretary or his authorized representatives 
determine that surface coal mining operations are being conducted without a valid permit.”) 
(emphasis added) (citing 30 U.S.C. § 1271(a)(2)).   

 
OSM must take immediate action and waive the ten-day notice period to the State 

because the State has failed to take appropriate action in response to the November 29, 2011, 
letter sent on behalf of Friends of Mat-Su.  See 30 U.S.C. § 1271(a)(1).  DNR’s defense of its 
repeated permit renewals—set forth in a letter dated December 13, 2011 (Attachment B)—does 
not comply with SMCRA or ASCMCRA.  DNR concedes that surface coal mining operations 
did not commence for nineteen years, until 2010.  See Attachment B at 4.  DNR also does not 
dispute the fact that no permit extensions were granted after 1996.  See id. at 2, 4.  Rather, DNR 
contends that serial renewals without the commencement of mining operations were appropriate 
because the agency ensured in each case that the renewals were subject to “an extensive review 
of the original applications and the baseline information they were based on.”  Id. at 4. 

 
 The “extensive review” standard applied by DNR is found nowhere in SMCRA or 
ASCMCRA and is not consistent with them.  It was invented by DNR in a 1996 letter to the 
permittee, see id. at 2, and does not have the force of law.  The applicable standards for 
extensions to commence operations are provided in AS 27.21.070(b) and 30 U.S.C. § 1256(c).  
Those standards were plainly not met here, and DNR does not argue otherwise.  Where an 
operator has not been granted an extension and not commenced operations, the permit terminates 
by operation of law.  AS 27.21.070(b); 30 U.S.C. § 1256(c).  There is no provision in the law for 
renewing a terminated permit, and to do so would inappropriately circumvent the standards 
established for extensions in AS 27.21.070(b) and 30 U.S.C. § 1256(c). 
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Thus, the only option the law provides after a permit terminates is to apply for a new 
permit, which did not occur here.  Even if DNR granted its renewals based on “an extensive 
review of the original applications and the baseline information they were based on,”2

 

 that is no 
substitute for a new application, with up-to-date baseline information, accompanied by a 
complete analysis of all the requirements for a new permit.  While renewals are granted as a 
matter of right and may be denied only if the commissioner makes specified findings, 
AS 27.21.080(a), an applicant for a new permit has no such right.  DNR does not contend that 
the renewals of the Wishbone Hill permits were subject to the same exacting showings and 
findings required for a new permit.  Indeed, the complete Decision and Findings of Compliance 
for the 2006 renewal was only eight pages, six of which were responses to public comments.  For 
these reasons, the permit renewal under which Usibelli is operating is not valid. 

The cessation order issued by OSM must remain in effect until Usibelli obtains a valid 
mining permit for surface coal mining operations at Wishbone Hill.  Id. at § 1271(a)(2) (“Such 
cessation order shall remain in effect until the Secretary or his authorized representative 
determines that the condition, practice, or violation has been abated…”).  Friends of Mat-Su 
request that OSM respond in conformance with the timelines set forth in 30 C.F.R. § 842.12(d) 
(“Within ten days of the Federal inspection or, if there is no Federal inspection, within 15 days of 
receipt of the person’s written statement, the Office shall send the person the following.  (1) If a 
Federal inspection was made, a description of the enforcement action taken, which may consist 
of copies of the Federal inspection report and all notices of violation and cessation orders issued 
as a result of the inspection, or an explanation of why no enforcement action was taken”).    

 
Thank you for your prompt attention to this matter.  We look forward to a response 

within the required time.  If you have any questions, please do not hesitate to contact Brook 
Brisson at bbrisson@trustees.org or (907) 276-4244, ext. 112, or Katie Strong at 
kstrong@trustees.org or (907) 276-4244, ext. 108. 
 
Sincerely, 

 
/s/_____________   /s/_
Brook Brisson    Katie Strong 

____________ 

Staff Attorney    Staff Attorney 
 
 
CC: 
 
Ken Walker, Division Manager of Denver Field Division 
Office of Surface Mining, Reclamation, and Enforcement 
kwalker@osmre.gov  
 
Glen Waugh,  
Office of Surface Mining, Reclamation, and Enforcement 

2 DNR’s subsequent renewal decisions do not reflect that such a standard was actually applied.  As far as 
those decisions reflect, DNR simply applied the standards for presumptive renewal contained in 
AS 27.21.080. 
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gwaugh@osmre.gov 
 
Dan Sullivan, Commissioner 
Alaska Department of Natural Resources 
Daniel.Sullivan@alaska.gov  
 
Russell Kirkham, Manager, Coal Regulatory Program 
Alaska Department of Natural Resources 
Russell.kirkham@alaska.gov  
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Al Klein 
December 14, 2011 
Page 2 of 3 
 
 

 In accordance with these policies, CVTC, in the attached letter dated December 2, 2011, 
has requested government-to-government consultation with your agency regarding the Wishbone 
Hill mine.  CVTC looks forward to your response and to those consultations.  CVTC further asks 
that you consider its request today for an inspection and cessation order in light of the unique 
legal relationship between Tribes and the U.S. government and in light of the special 
responsibilities owed by the United States to Tribes. 
 
 The circumstances surrounding the Wishbone Hill mine, where mining operations have 
recently commenced on the basis of information decades out of date, illustrate why it is 
important to enforce the requirements of the Surface Mining Control and Reclamation Act 
(“SMCRA”).  SMCRA requires new permit applicants to meet strict performance standards,  
AS 27.21.210; 30 U.S.C. § 1265, and the applicant has the burden of demonstrating compliance.  
AS 27.21.180(c); 30 U.S.C. § 1260(b).  Permits may not exceed five years, AS 27.21.070(a); 30 
U.S.C. § 1256(b), but renewal is presumptively granted.  For renewal, the statute shifts the 
burden to opponents and allows denial only for specified reasons, AS 27.21.080(a); 30 U.S.C. 
§ 1256(d)(1), preventing the undue interruption of ongoing mining.  However, the mining 
operator gets this privilege only if it commences mining operations within three years—
otherwise, the permit terminates by operation of law.  AS 27.21.070(b); 30 U.S.C. § 1256(c).  
There is no provision for renewal of a terminated permit.  This approach ensures that operators 
may not sit on stale permits and that new mining operations will commence only on the basis of 
up-to-date environmental review. 
 

That has not occurred at Wishbone Hill.  Nearly nineteen years elapsed between the 
issuance of the permit and the commencement of mining operations, with the result that the 
operations are being conducted on the basis of information, analysis, and circumstances that are 
badly out of date.  As described in CVTC’s letter to your agency of December 2, 2011, this lapse 
threatens Tribal interests in sacred sites, cultural activities, air quality, water quality, public 
health, and quality of life. 
 
 As explained in Trustees’ letter today, DNR provides no sound justification for its 
repeated renewals of the permits.  DNR defends the renewals on the ground that it has conducted 
“an extensive review” for each of them.  Even if that is true (which is not apparent from the 
record), it does not change the fact that the permits terminated by operation of law long ago, and 
it is not a lawful substitute for the showings and findings required for a new permit. 
 
 Pursuant to 30 C.F.R. § 842.12(c) and the consultation owed by agencies to Tribal 
governments, CVTC requests that a representative of the Tribe be allowed to accompany the 
agency in its inspection of the mine. 
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December 14, 2011 
 
Al Klein, Regional Director 
Office of Surface Mining, Reclamation, and Enforcement 
Western Region 
1999 Broadway, Suite 3320 
Denver, CO 80202-3050 
aklein@osmre.gov  
 
Sent via email 
 
Re:  Citizen Complaint regarding the surface coal mining operations of Usibelli Coal Mining, 

Inc. at Wishbone Hill conducted without a valid permit in violation of the Alaska Surface 
Coal Mining Control and Reclamation Act 

 
Dear Regional Director Klein: 
 
 Trustees for Alaska submits the following citizen complaint on behalf of Friends of Mat-
Su (“FoMS”), Castle Mountain Coalition (“CMC”), Alaska Center for the Environment 
(“ACE”), Cook Inletkeeper, Alaska Community Action on Toxics (“ACAT”), Pacific 
Environment, and the Sierra Club (collectively “Friends of Mat-Su”) pursuant to 30 C.F.R. § 
842.12.  Friends of Mat-Su have reason to believe that Usibelli Coal Mining, Inc. (“Usibelli”) is 
conducting surface coal mining operations at Wishbone Hill near Sutton, Alaska without a valid 
mining permit in violation of the Alaska Surface Coal Mining Control and Reclamation Act 
(“ASCMRA”).  In accordance with 30 C.F.R. § 842.12(a), the state regulatory authority, the 
Alaska Department of Natural Resources (“DNR”), has been notified in writing of this violation 
and has failed to take appropriate action.  See November 29, 2011, Citizen Complaint Letter to 
DNR (included here as Attachment A).  Friends of Mat-Su hereby request that OSM 
immediately issue a cessation order pursuant to 30 C.F.R. § 843.11 to stop surface coal mining 
operations at Wishbone Hill until Usibelli obtains a valid mining permit for those activities.        
 

1. Friends of Mat-Su are or may be adversely affected and are proper parties to raise 
ASCMCRA compliance issues at the Wishbone Hill Mine Area to OSM.   

 Friends of Mat-Su are or may be adversely affected by unpermitted operations at 
Wishbone Hill and are proper parties to bring these issues to the attention of OSM.  Conducting 
surface coal mining operations without a permit “causes or can reasonably be expected to cause 
significant, imminent environmental harm to land, air or water resources.”  11 AAC 90.613(c).  
Therefore, the unpermitted operations at Wishbone Hill threaten to adversely affect Friends of 
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Mat-Su, who have numerous members living, recreating, and otherwise using the region in and 
around the mine site.    
 

CMC is a small nonprofit community organization based in the Matanuska Valley.  CMC 
has approximately 300 supporters; most live or own property in Chickaloon, Sutton, or Palmer.  
CMC’s mission is to preserve the economic sustainability, ecological integrity, and quality of life 
within the Matanuska River watershed.  Coal mining will have a significant impact on all aspects 
of life in the Matanuska Valley.  Since the time when historic coal mining ceased, the population 
of the Valley has increased ten-fold, including a population influx into the communities of 
Chickaloon, Sutton, and Palmer.  The vast majority of Valley residents have never known this as 
a coal mining area.  Unpermitted coal mining operations will negatively impact CMC’s 
supporters who live, recreate, and otherwise use and enjoy the Matanuska Valley by causing 
numerous environmental, social, and economic impacts to the region.       

 
FoMS is a nonprofit organization that works to provide land use information, advocate 

for sustainable borough-wide planning, promote citizen involvement, and offer tools and support 
needed to develop healthy and vibrant communities in the Matanuska-Susitna (“Mat-Su”) 
Borough.  FoMS has approximately 300 members, many of whom live, own property, do 
business, recreate, hunt, fish, and enjoy a high quality of life in the vicinity of Wishbone Hill.  
These members reside in communities throughout the Borough that are and will be adversely 
affected by operations at Wishbone Hill.  Some members live in the Buffalo-Soapstone 
Community and Sutton, which are directly adjacent to the Wishbone Hill site.  Other members 
live downwind and downstream of the site in Palmer and Wasilla.  Operations at Wishbone Hill 
will have lasting environmental, social, and economic impacts on the quality of life of FoMs’ 
members throughout the Mat-Su Valley and the larger region; the continuation of unpermitted 
operations will have particularly egregious effects.  Specifically, unpermitted operations will 
harm human health, private property values, air and water quality, fish and wildlife populations, 
recreational access, future economic activities, and traffic and safety.           

 
ACE is Alaska’s largest grassroots organization with over 6,000 members.  More than 

250 of those members reside in the Mat-Su Valley and will be negatively impacted by the 
continuation of Usibelli’s unpermitted operations.  ACE’s organizational mission is to enhance 
Alaskans’ quality of life by protecting wild places, fostering sustainable communities, and 
promoting recreational opportunities.  An open pit strip coal mine is in direct conflict with 
ACE’s mission, as the environment around the mine will be significantly impacted, the 
surrounding communities will suffer harm from coal dust exposure and noise, and recreational 
opportunities in and around the mine area will be lost indefinitely.  In addition to these 
immediate impacts to members of ACE living in the Valley, many of ACE’s members take 
advantage of the Valley’s numerous recreational opportunities and enjoy the scenic and intrinsic 
value of the environment throughout the year in and around the mine area. These uses are 
threatened by surface coal mining operations, particularly operations conducted without a permit.  
Furthermore, ACE members who reside in Anchorage along the rail line will suffer negative 
impacts associated with transporting coal from Wishbone Hill to Seward, including exposure to 
coal dust from open train cars, increased diesel fumes, and increased noise and vibrations.      
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Cook Inletkeeper is a community-based nonprofit corporation formed in 1995 that works 
in the public interest to protect the Cook Inlet watershed and the life it sustains.  Cook 
Inletkeeper members use and enjoy the lands and waters in the vicinity of the proposed project.  
Specifically, Cook Inletkeeper members hike, fish, and otherwise rely on the area around 
Wishbone Hill for recreational, aesthetic, and economic uses.  These interests will be adversely 
affected if large-scale coal strip mining commences in the region, especially if unpermitted mine 
operations are allowed to continue.     

 
ACAT is a statewide non-profit public interest environmental health research and 

advocacy organization dedicated to protecting environmental health and achieving 
environmental justice.  ACAT believes that everyone has a right to clean air, clean water, and 
toxic-free food.  ACAT opposes coal development primarily because toxins from coal have been 
linked to lung disease, heart disease, strokes, reproductive damage, and other health problems.  
Unpermitted mining activities at Wishbone Hill threatens the health of over 200 ACAT members 
in Anchorage and the Mat-Su Valley from blasting, air and water contamination, and fugitive 
toxic coal dust that is spread along the transportation corridor from Wishbone Hill, through 
Palmer and Anchorage, and eventually to Seward.  Additionally, coal exported and burned in 
Asia increases the mercury content of subsistence foods that sustain many communities across 
the State where ACAT works to reduce the human health impacts of toxic chemicals. 

 
Pacific Environment is an international non-governmental organization that works to 

protect the living environment of the Pacific Rim by promoting grassroots activism, 
strengthening communities, and reforming international policies.  Pacific Environment has over 
one hundred supporters in Alaska, many of whom depend on the Matanuska Valley for 
subsistence and recreation.  Unpermitted operations at the Wishbone Hill coal mine threaten 
Pacific Environment and its supporters’ ability to continue to use the area for these activities. 
 

The Sierra Club is the nation’s oldest and largest grassroots environmental organization 
with a mission to explore, enjoy, and protect the planet.  The Sierra Club has 1,500 members 
throughout Alaska, including approximately 60 who live in the Matanuska-Susitna Borough and 
will be directly impacted by activities at the site; these impacts will likely be much greater if 
operations are conducted in the absence of a valid permit.  The closest Sierra Club member lives 
within a mile of the Wishbone Hill project site.  As this coal is transported, it could have dust 
impacts along the rail corridor and at export facilities similar to coal dust impacts in Seward, 
Alaska.  When this coal is shipped overseas and burned, it will contribute to global climate 
change, thereby harming Sierra Club and its members. 

 
2. Friends of Mat-Su have reason to believe Usibelli is violating ASCMCRA’s permitting 

requirement at Wishbone Hill. 

A fundamental requirement of ASCMCRA is that a person may not conduct surface coal 
mining operations without a permit.  AS 27.21.060(a); see also 30 U.S.C. §1256(a) (stating that 
“no person shall engage in or carry out on lands within a State any surface coal mining 
operations unless such person has first obtained a permit issued by such State pursuant to an 
approved State program or by the Secretary pursuant to a Federal program”).  Like permits 
issued under the federal Surface Mining Control and Reclamation Act (“SMCRA”), ASCMCRA 
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permits terminate “if a permittee does not begin surface coal mining operations under the permit 
within three years after the permit is issued.”  AS 27.21.070(b); see 30 U.S.C. 1256(c).  The 
regulatory authority may grant “reasonable extensions of time if the permittee shows that the 
extensions are necessary: (1) because of litigation that precludes the commencement of the 
operation or threatens substantial economic loss to the permittee; or (2) for reasons beyond the 
control and without the fault or negligence of the permittee.”  AS 27.21.070(b); see 30 U.S.C. 
1256(c).   

Numerous activities fall within the definition of “surface coal mining operations,” 
including road building and other mining-related development activities.  AS 27.21.998(17); 30 
U.S.C. § 1291(28). See also Trustees for Alaska v. Gorsuch, 835 P.2d 1239, 1243-44 (Alaska 
1992) (“[T]he definition of ‘surface coal mining operations’ in ASCMCRA is broad, and 
includes more than the actual mining activities.”).  

DNR originally issued the Wishbone Hill mine permits on August 2, 1991.  See DNR 
Decision and Findings of Compliance Related to Surface Mining Permits, Idemitsu Alaska 
Incorporated, Wishbone Hill Mine, 01-89-796 and 02-89-796 (on file with DNR, Anchorage, 
Alaska).  Those permits were issued on September 4, 1991, upon fulfillment of the bonding 
requirements by the applicant.  Despite the broad array of activities that would qualify, surface 
coal mining operations did not commence at Wishbone Hill until June 2010, almost nineteen 
years after the permits were originally issued.  See Permit Application at D-91 (“Surface coal 
mining operations, as defined in AS 27.21.998(17), began under mining permit numbers 01-89-
796 and 02-98-796 in June 2010.”); see also DNR Inspection Reports from July 29, 1993 – June 
10, 2010 (no activity taking place at Wishbone Hill (except exploration activities, which do not 
qualify as “surface coal mining operations”) until June, 2010 when Usibelli began construction 
of the mining road).   

 
When originally issued, the permittee delayed commencing operations and requested an 

extension of time to start operations until the expiration of the original permit term on September 
4, 1996, which DNR granted.  See Letter from DNR to McKinley Mining Consultants, Inc., 
dated 8/24/1994 (“The Division of Mining and Water Management has reviewed your request to 
extend the time for starting the mining operations at Wishbone Hill to September 4, 1996.  … 
The Division agrees that an extension is warranted and that the September 4, 1996 date is 
reasonable.  The request for extending the start time to begin mining operations at the Wishbone 
Hill mine to coincide with the end of the original permit term of September 4, 1996 is 
approved.”).    

 
Surface coal mining operations, however, did not commence within this extended time 

and no additional extensions of time were requested or granted by the September 4, 1996, 
deadline.  Thus, the permits terminated by operation of law on September 4, 1996.1

1 Despite this, DNR has continued to renew these invalid permits and is currently considering issuing yet 
another renewal.  As OSM is aware, the public comment period regarding DNR’s preliminary decision to 
renew the Wishbone Hill permits closed on November 15, 2011 at the end of the Informal Conference in 
Sutton, AK, which an OSM representative attended.  If DNR renews the permits, it will not be acting in 
compliance with the requirements of ASCMCRA and SMCRA.    

  AS 
27.21.070(b); see also 30 U.S.C. 1256(c).  Accordingly, any subsequent “surface coal mining 
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operations” at the site have been, and are being, conducted without a valid ASCMCRA permit, in 
violation of AS 27.21.060(a).  See also 30 U.S.C. §1256(a).  Those illegal operations began in 
June 2010, almost nineteen years after the issuance of the original permits and almost fourteen 
years after the expiration of the granted time extension for beginning operations.  See DNR 
Inspection Reports dated 6/10/2010, 6/15/2010, and 6/17/2010 (construction of the road to the 
mine begins). 
 

3. OSM must investigate this complaint and issue a Cessation Order to stop surface coal 
mining operations at Wishbone Hill until Usibelli obtains a valid mining permit. 

Because conducting surface coal mining operations without a valid permit “constitute[s] 
a condition or practice which causes or can reasonably be expected to cause significant imminent 
environmental harm to land, air, or water resources,” 30 C.F.R. § 843.11(a)(2), OSM must 
investigate this issue immediately and issue a cessation order to Usibelli to prevent further 
operations at Wishbone Hill until Usibelli obtains a valid mining permit.  Id. at § 843.11(a)(1) 
(“An authorized representative of the Secretary shall immediately order a cessation of surface 
coal mining and reclamation options…if he or she finds…any violation of…any applicable 
program…which…is causing or can reasonably be expected to cause significant, imminent 
environmental harm to land, air, or water resources.”); see also Sierra Club v. Kempthorne, 589 
F. Supp.2d 720, 724 (W.D. Va. 2008) (“[T]he Secretary has a nondiscretionary duty to issue a 
cessation order if, based on a federal inspection, the Secretary or his authorized representatives 
determine that surface coal mining operations are being conducted without a valid permit.”) 
(emphasis added) (citing 30 U.S.C. § 1271(a)(2)).   

 
OSM must take immediate action and waive the ten-day notice period to the State 

because the State has failed to take appropriate action in response to the November 29, 2011, 
letter sent on behalf of Friends of Mat-Su.  See 30 U.S.C. § 1271(a)(1).  DNR’s defense of its 
repeated permit renewals—set forth in a letter dated December 13, 2011 (Attachment B)—does 
not comply with SMCRA or ASCMCRA.  DNR concedes that surface coal mining operations 
did not commence for nineteen years, until 2010.  See Attachment B at 4.  DNR also does not 
dispute the fact that no permit extensions were granted after 1996.  See id. at 2, 4.  Rather, DNR 
contends that serial renewals without the commencement of mining operations were appropriate 
because the agency ensured in each case that the renewals were subject to “an extensive review 
of the original applications and the baseline information they were based on.”  Id. at 4. 

 
 The “extensive review” standard applied by DNR is found nowhere in SMCRA or 
ASCMCRA and is not consistent with them.  It was invented by DNR in a 1996 letter to the 
permittee, see id. at 2, and does not have the force of law.  The applicable standards for 
extensions to commence operations are provided in AS 27.21.070(b) and 30 U.S.C. § 1256(c).  
Those standards were plainly not met here, and DNR does not argue otherwise.  Where an 
operator has not been granted an extension and not commenced operations, the permit terminates 
by operation of law.  AS 27.21.070(b); 30 U.S.C. § 1256(c).  There is no provision in the law for 
renewing a terminated permit, and to do so would inappropriately circumvent the standards 
established for extensions in AS 27.21.070(b) and 30 U.S.C. § 1256(c). 
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Thus, the only option the law provides after a permit terminates is to apply for a new 
permit, which did not occur here.  Even if DNR granted its renewals based on “an extensive 
review of the original applications and the baseline information they were based on,”2

 

 that is no 
substitute for a new application, with up-to-date baseline information, accompanied by a 
complete analysis of all the requirements for a new permit.  While renewals are granted as a 
matter of right and may be denied only if the commissioner makes specified findings, 
AS 27.21.080(a), an applicant for a new permit has no such right.  DNR does not contend that 
the renewals of the Wishbone Hill permits were subject to the same exacting showings and 
findings required for a new permit.  Indeed, the complete Decision and Findings of Compliance 
for the 2006 renewal was only eight pages, six of which were responses to public comments.  For 
these reasons, the permit renewal under which Usibelli is operating is not valid. 

The cessation order issued by OSM must remain in effect until Usibelli obtains a valid 
mining permit for surface coal mining operations at Wishbone Hill.  Id. at § 1271(a)(2) (“Such 
cessation order shall remain in effect until the Secretary or his authorized representative 
determines that the condition, practice, or violation has been abated…”).  Friends of Mat-Su 
request that OSM respond in conformance with the timelines set forth in 30 C.F.R. § 842.12(d) 
(“Within ten days of the Federal inspection or, if there is no Federal inspection, within 15 days of 
receipt of the person’s written statement, the Office shall send the person the following.  (1) If a 
Federal inspection was made, a description of the enforcement action taken, which may consist 
of copies of the Federal inspection report and all notices of violation and cessation orders issued 
as a result of the inspection, or an explanation of why no enforcement action was taken”).    

 
Thank you for your prompt attention to this matter.  We look forward to a response 

within the required time.  If you have any questions, please do not hesitate to contact Brook 
Brisson at bbrisson@trustees.org or (907) 276-4244, ext. 112, or Katie Strong at 
kstrong@trustees.org or (907) 276-4244, ext. 108. 
 
Sincerely, 

 
/s/_____________   /s/_
Brook Brisson    Katie Strong 

____________ 

Staff Attorney    Staff Attorney 
 
 
CC: 
 
Ken Walker, Division Manager of Denver Field Division 
Office of Surface Mining, Reclamation, and Enforcement 
kwalker@osmre.gov  
 
Glen Waugh,  
Office of Surface Mining, Reclamation, and Enforcement 

2 DNR’s subsequent renewal decisions do not reflect that such a standard was actually applied.  As far as 
those decisions reflect, DNR simply applied the standards for presumptive renewal contained in 
AS 27.21.080. 
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gwaugh@osmre.gov 
 
Dan Sullivan, Commissioner 
Alaska Department of Natural Resources 
Daniel.Sullivan@alaska.gov  
 
Russell Kirkham, Manager, Coal Regulatory Program 
Alaska Department of Natural Resources 
Russell.kirkham@alaska.gov  
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November 28, 2011 
 
Daniel S. Sullivan, Commissioner 
Alaska Department of Natural Resources 
550 W. 7th Ave, Suite 1260 
Anchorage, AK 99501-3557 
Daniel.sullivan@alaska.gov  
 
Sent via email 
 
Re:  Citizen Complaint regarding the surface coal mining operations of Usibelli Coal Mining, 

Inc. at Wishbone Hill without a valid permit in violation of the Alaska Surface Coal 
Mining Control and Reclamation Act 

 
 
Dear Commissioner Sullivan: 
 
 Trustees for Alaska submits the following citizen complaint on behalf of Friends of Mat-
Su (“FoMS”), Castle Mountain Coalition (“CMC”), Alaska Center for the Environment 
(“ACE”), Cook Inletkeepter, Alaska Community Action on Toxics (“ACAT”), Pacific 
Environment, the Chickaloon Village Traditional Council (“CVTC”), and the Alaska Chapter of 
the Sierra Club (collectively “Groups”).  Groups have reason to believe that Usibelli Coal 
Mining, Inc. (“Usibelli”) is conducting surface coal mining operations at Wishbone Hill near 
Sutton, Alaska without valid mining permits, in violation of the Alaska Surface Coal Mining 
Control and Reclamation Act (“ASCMCRA”).  Groups hereby request that DNR immediately 
issue a Cessation Order to Usibelli for all surface coal mining operations at Wishbone Hill until 
Usibelli obtains valid mining permits for those activities.    
     

1. Groups are or may be adversely affected and are proper parties to raise ASCMCRA 
compliance issues at the Wishbone Hill Mine Area to DNR. 

 Groups are or may be adversely affected by unpermitted operations at Wishbone Hill and 
are proper parties to bring these issues to DNR.  See AS 27.21.230(h) (“A person who is or may 
be adversely affected by a surface coal mining operation may notify the DNR Commissioner, in 
writing, of a violation of this chapter that the person has reason to believe exists at the site of the 
surface coal mining operation.”); see also 11 AAC 90.607(a) (“A citizen may request an 
inspection…[via] a written statement…giving the commissioner reason to believe that a 
violation, condition, or practice [that is causing or can reasonably be expected to cause a 
significant, imminent environmental harm to land, air, or water resources] exists”).  Conducting 
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surface coal mining operations without a permit “causes or can reasonably be expected to cause 
significant, imminent environmental harm to land, air or water resources.”  11 AAC 90.613(c).  
The unpermitted operations at Wishbone Hill, therefore, threaten to adversely affect Groups, 
who have numerous members living, recreating, and otherwise using the region in and around 
the mine site.    
 

CMC is a small nonprofit community organization based in the Matanuska Valley.  CMC 
has approximately 300 supporters; most live or own property in Chickaloon, Sutton, or Palmer.  
CMC’s mission is to preserve the economic sustainability, ecological integrity, and quality of life 
within the Matanuska River watershed.  Coal mining will have a significant impact on all aspects 
of life in the Matanuska Valley.  Since the time when historic coal mining ceased, the population 
of the Valley has increased ten-fold, including a population influx into the communities of 
Chickaloon, Sutton, and Palmer.  The vast majority of Valley residents have never known this as 
a coal mining area.  Unpermitted coal mining operations will negatively impact CMC’s 
supporters who live, recreate, and otherwise use and enjoy the Matanuska Valley by causing 
numerous environmental, social, and economic impacts to the region.       

 
FoMS is a nonprofit organization that works to provide land use information, advocate 

for sustainable borough-wide planning, promote citizen involvement, and offer tools and support 
needed to develop healthy and vibrant communities in the Matanuska-Susitna (“Mat-Su”) 
Borough.  FoMS has approximately 300 members, many of whom live, own property, do 
business, recreate, hunt, fish, and enjoy a high quality of life in the vicinity of Wishbone Hill.  
These members reside in communities throughout the Borough that are and will be adversely 
affected by operations at Wishbone Hill.  Some members live in the Buffalo-Soapstone 
Community and Sutton, which are directly adjacent to the Wishbone Hill site.  Other members 
live downwind and downstream of the site in Palmer and Wasilla.  Operations at Wishbone Hill 
will have lasting environmental, social, and economic impacts on the quality of life of FoMs’ 
members throughout the Mat-Su Valley and the larger region; the continuation of unpermitted 
operations will have particularly egregious affects.  Specifically, unpermitted operations will 
harm human health, private property values, air and water quality, fish and wildlife populations, 
recreational access, future economic activities, and traffic and safety.           

 
ACE is Alaska’s largest grassroots organization with over 6,000 members.  More than 

250 of those members reside in the Mat-Su Valley and will be negatively impacted by the 
Wishbone Hill Coal Mine the continuation of Usibelli’s unpermitted operations.  ACE’s 
organizational mission is to enhance Alaskans’ quality of life by protecting wild places, fostering 
sustainable communities, and promoting recreational opportunities.  An open pit strip coal mine 
is in direct conflict with ACE’s mission, as the environment around the mine will be significantly 
impacted, the surrounding communities will suffer harm from coal dust exposure and noise, and 
recreational opportunities in and around the mine area will be lost indefinitely.  In addition to 
these immediate impacts to over 250 members of ACE living in the Valley, many of ACE’s 
members take advantage of the Valley’s numerous recreational opportunities and enjoy the 
scenic and intrinsic value of the environment throughout the year in and around the mine area. 
These uses are threatened by surface coal mining operations, particularly operations conducted 
without a permit.  Furthermore, ACE members who reside in Anchorage along the rail line will 
suffer negative impacts associated with transporting coal from Wishbone Hill to Seward, 
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including exposure to coal dust from open train cars, increased diesel fumes, and increased noise 
and vibrations.      

 
Cook Inletkeeper is a community-based nonprofit corporation formed in 1995 that works 

in the public interest to protect the Cook Inlet watershed and the life it sustains.  Cook 
Inletkeeper members use and enjoy the lands and waters in the vicinity of the proposed project.  
Specifically, Cook Inletkeeper members hike, fish, and otherwise rely on the area around 
Wishbone Hill for recreational, aesthetic, and economic uses.  These interests will be adversely 
affected if large-scale coal strip mining commences in the region, especially if unpermitted mine 
operations are allowed to continue.     

 
ACAT is a statewide non-profit public interest environmental health research and 

advocacy organization dedicated to protecting environmental health and achieving 
environmental justice.  ACAT believes that everyone has a right to clean air, clean water, and 
toxic-free food.  ACAT opposes coal development primarily because toxins from coal have been 
linked to lung disease, heart disease, strokes, reproductive damage, and other health problems.  
Unpermitted mining activities at Wishbone Hill threaten the health of over 200 ACAT members 
in Anchorage and the Mat-Su Valley from blasting, air and water contamination, and fugitive 
toxic coal dust spread along the transportation corridor from Wishbone Hill, through Palmer and 
Anchorage, and eventually to Seward.  Additionally, coal exported and burned in Asia increases 
the mercury content of subsistence foods that sustain many communities across the State where 
ACAT works to reduce the human health impacts of toxic chemicals. 

 
Pacific Environment is an international non-governmental organization that works to 

protect the living environment of the Pacific Rim by promoting grassroots activism, 
strengthening communities, and reforming international policies.  Pacific Environment has over 
one hundred supporters in Alaska, many of whom depend on the Matanuska Valley for 
subsistence and recreation.  Unpermitted operations at the Wishbone Hill coal mine threaten 
Pacific Environment and its’ supporters ability to continue to use the area for these activities. 

 
CVTC is the governing body of the federally-recognized Chickaloon Native Village, or 

Nay’dini’aa Na’ Traditional Village (“Chickaloon”).  Unlike Alaska Native Corporations or non-
profit organizations, CVTC is a separate-sovereign, an Ahtna Athabascan Nation, and fully 
functioning government with its own government-to-government relationship with the United 
States and its agencies, including OSM.  CVTC exercises all of its inherent and express powers 
in accordance with their Constitution, Federal Indian law, and Tribal common law.  CVTC acts 
and governs on behalf of all Chickaloon Tribal citizens.  CVTC’s Tribal headquarters and 
governmental offices are located in the vicinity of Sutton, Alaska and within sight of Wishbone 
Hill and the permit area.  The permit areas for the Wishbone Hill and Jonesville coal mines are 
entirely within Chickaloon’s traditional territories and have been continuously used and occupied 
by Chickaloon citizens since time immemorial for cultural, spiritual, and subsistence activities.  
Both permit areas are considered sacred sites to Chickaloon and contain numerous cultural and 
archaeological resources.  CVTC’s interest in these resources and associated activities are 
recognized and protected as a matter of Tribal, State, Federal, and International law.  
Furthermore, CVTC has worked tirelessly with State, Federal, and local governments, investing 
over 1.2 million dollars and thousands of hours, to restore and enhance salmon populations, fish 
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passage, and fish and wildlife habitat destroyed and damaged within and near the permit areas by 
historic small-scale coal mining operations.  In particular, CVTC has undertaken extensive 
restoration and rehabilitation of Moose Creek and Eska Creek, both of which provide critical fish 
and wildlife habitat.  Coal mining activities, especially operations conducted without a valid 
permit, threaten all of these interests. 

 
The Sierra Club is the nation’s oldest and largest grassroots environmental organization 

with a mission to explore, enjoy, and protect the planet.  The Sierra Club has 1,500 members 
throughout Alaska, including approximately 60 who live in the Matanuska-Susitna Borough and 
will be directly impacted by activities at the site; these impacts will likely be much greater if 
operations are conducted in the absence of a valid permit.  The closest Sierra Club member lives 
within a mile of the Wishbone Hill project site.  As this coal is transported, it could have dust 
impacts along the rail corridor and at export facilities similar to coal dust impacts in Seward, 
Alaska.  When this coal is shipped overseas and burned, it will contribute to global climate 
change, thereby harming Sierra Club and its members. 

 
2. Groups have reason to believe Usibelli is violating ASCMCRA’s permitting requirement 

at Wishbone Hill. 

A fundamental requirement of ASCMCRA is that a person may not conduct surface coal 
mining operations without a permit.  AS 27.21.060(a).  ASCMRA permits terminate “if a 
permittee does not begin surface coal mining operations under the permit within three years after 
the permit is issued.”  AS 27.21.070(b).  DNR may grant “reasonable extensions of time if the 
permittee shows that the extensions are necessary: (1) because of litigation that precludes the 
commencement of the operation or threatens substantial economic loss to the permittee; or (2) 
for reasons beyond the control and without the fault or negligence of the permittee,” id., if an 
extension is requested prior to the expiration of the three-year time period.  See R.R. Comm'n of 
Texas v. Coppock, 215 S.W.3d 559, 562 (Tex. App. 2007).  Numerous activities fall within the 
definition of “surface coal mining operations,” including road building and other construction 
activities related to mine development.  AS 27.21.998(17).  See also Trustees for Alaska v. 
Gorsuch, 835 P.2d 1239, 1243-44 (Alaska 1992) (“[T]he definition of ‘surface coal mining 
operations’ in ASCMCRA is broad, and includes more than the actual mining activities.”).     
 

DNR originally issued the Wishbone Hill mine permits on August 2, 1991.  See DNR 
Decision and Findings of Compliance Related to Surface Mining Permits, Idemitsu Alaska 
Incorporated, Wishbone Hill Mine, 01-89-796 and 02-89-796 (on file with DNR).  Those permits 
were issued on September 4, 1991, upon fulfillment of the bonding requirements by the 
applicant.  Despite the broad array of activities that would qualify, surface coal mining 
operations did not commence at Wishbone Hill until June 2010, almost nineteen years after the 
permits were originally issued.  See Permit Application at D-91 (“Surface coal mining 
operations, as defined in AS 27.21.998(17), began under mining permit numbers 01-89-796 and 
02-98-796 in June 2010.”); see also DNR Inspection Reports from July 29, 1993 – June 10, 2010 
(no activity taking place at Wishbone Hill (except exploration activities, which do not qualify as 
“surface coal mining operations”) until June, 2010 when Usibelli began construction of the 
mining road).   
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When originally issued, the permittee delayed commencing operations and requested an 
extension of time to start operations until the expiration of the original permit term on September 
4, 1996, which DNR granted.  See Letter from DNR to McKinley Mining Consultants, Inc., 
dated 8/24/1994 (“The Division of Mining and Water Management has reviewed your request to 
extend the time for starting the mining operations at Wishbone Hill to September 4, 1996.  … 
The Division agrees that an extension is warranted and that the September 4, 1996 date is 
reasonable.  The request for extending the start time to begin mining operations at the Wishbone 
Hill mine to coincide with the end of the original permit term of September 4, 1996 is 
approved.”).    

 
Surface coal mining operations, however, did not commence within this extended time 

and no additional extensions of time were requested or granted by the September 4, 1996, 
deadline.  Thus, the permits terminated by operation of law on September 4, 1996. AS 
27.21.070(b).  Accordingly, any subsequent “surface coal mining operations” at the site have 
been, and are being, conducted without a valid ASCMCRA permit, in violation of AS 
27.21.060(a).  Those illegal operations began in June 2010, almost nineteen years after the 
issuance of the original permits and almost fourteen years after the expiration of the granted time 
extension for beginning operations.  See DNR Inspection Reports dated 6/10/2010, 6/15/2010, 
and 6/17/2010 (construction of the road to the mine begins).   

 
3. DNR must investigate this complaint and issue a Cessation Order to stop surface coal 

mining operations at Wishbone Hill until Usibelli obtains a valid mining permit. 

DNR must investigate whether Usibelli has been undertaking mining operations without 
a permit since June 2010 and reply within either 10 days of a site inspection or within 15 days of 
the receipt of this complaint letter, if DNR decides not to conduct an inspection.  11 AAC 
90.607(c).  Because conducting surface coal mining operations without a valid permit 
“constitute[s] a condition or practice which causes or can reasonably be expected to cause 
significant, imminent environmental harm to land, air, or water resources,” 11 AAC 90.613(c), 
DNR must “immediately issue a notice of violation and order a cessation of the … surface coal 
mining operation.”  AS 27.21.240(a); see also 11 AAC 90.613(a), (c).  This Cessation Order 
must remain in effect until Usibelli obtains a valid permit to conduct surface coal mining 
operations.  See AS 27.21.240(a) (“[A] cessation order remains in effect until the commissioner 
determines that the violation has been abated, or until [the cessation order is] modified, vacated, 
or terminated”). 

 
Thank you for your prompt attention to this matter.  We look forward to a response 

within the required time.  If you have any questions, please do not hesitate to contact Brook 
Brisson at bbrisson@trustees.org or (907) 276-4244, ext. 112, or Katie Strong at 
kstrong@trustees.org or (907) 276-4244, ext. 108. 
 
Sincerely, 

 
/s/_____________   /s/_
Brook Brisson    Katie Strong 

____________ 

Staff Attorney    Staff Attorney 
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CC:  
Al Klein, Regional Director for the Western Region  
Office of Surface Mining, Reclamation, and Enforcement 
aklein@osmre.gov  
 
Ken Walker, Division Manager of Denver Field Division 
Office of Surface Mining, Reclamation, and Enforcement 
kwalker@osmre.gov  
 
Glen Waugh,  
Office of Surface Mining, Reclamation, and Enforcement 
gwaugh@osmre.gov 
 
Russell Kirkham,  Manager, Coal Regulatory Program 
Alaska Department of Natural Resources 
Russell.kirkham@alaska.gov  
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 SEAN PARNELL, GOVERNOR 
  
  
 DEPARTMENT OF NATURAL RESOURCES  550 WEST 7TH AVENUE, SUITE 920 
   ANCHORAGE, ALASKA 99501-3650 
 DIVISION OF MINING, LAND & WATER PHONE: (907) 269-8621 
 Coal Regulatory Program FAX: (907) 269-8930 
 

 
“Develop, Conserve, and Enhance Natural Resources for Present and Future Alaskans.” 

 
 
December 13, 2011 
 
Brook Brisson 
Katie Strong 
Trustees for Alaska  
1026 W 4th Ave Suite 201 
Anchorage AK 99501 
 

SUBJECT: NOVEMBER 28, 2011 CITIZEN’S REQUEST FOR INSPECTION: 
USIBELLI’S WISHBONE HILL COAL PROJECT (SURFACE COAL MINING 
PERMITS 01-89-796 & 02-89-796) 

 

On November 28, 2011, Trustees for Alaska, on behalf of Friends of Mat-Su, 
Castle Mountain Coalition (“CMC”), Alaska Center for the Environment, Cook 
Inlet Keeper, Alaska Community Action on Toxics, Pacific Environment, the 
Chickaloon Village Traditional Council, and the Alaska Chapter of the Sierra 
Club1  submitted a letter entitled “Citizen Complaint regarding the surface coal 
mining operations of Usibelli Coal Mining, Inc. at Wishbone Hill without a valid 
permit in violation of the Alaska Surface Coal Mining Control and Reclamation 
Act.”   

The letter cites to 11 AAC 90.607 (Citizen Requests for Inspections) and AS 
27.21.230(h)(“[a] person who is or may be adversely affected by a surface coal 
mining operation may notify the DNR Commissioner, in writing, of a violation of 
this chapter that the person has reason to believe exists at the site of the surface 
coal mining operation”).   The DNR construes this letter as a request to the 
Department of Natural Resources (DNR) to conduct an inspection under 11 AAC 
90.607(a) of the Wishbone Hill Mine (Permit # 01-89-796 & 02-89-796), and to 
issue a cessation order pursuant to 11 AAC 90.613(c) if it determines that surface 
coal mining has occurred without a valid permit. 

 
Scope of Complaint 
Requestors assert that Usibelli Coal Mining, Inc. (“Usibelli”) is conducting surface 
coal mining operations at Wishbone Hill near Sutton, Alaska without valid mining 
permits, in violation of the Alaska Surface Coal Mining Control and Reclamation 
                                                           
1 Collectively referred to in this document as “the Requestors.” 
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Act. The complaint argues that Permits numbered 01-89-796 and 02-89-796 were 
terminated on September 4, 1996 for not meeting the requirements of AS 
27.21.070(b), which states that: 

A permit terminates if a permittee does not begin surface coal mining 
operations under the permit within three years after the permit is issued. 
The commissioner may grant reasonable extensions of time if the permittee 
shows that the extensions are necessary (1) because of litigation that 
precludes the commencement of the operation or threatens substantial 
economic loss to the permittee; or (2) for reasons beyond the control and 
without the fault or negligence of the permittee. 

 

Permit History 
Surface coal mining permits 01-89-796 and 02-89-796 (“Wishbone Hill permits”) 
were originally issued by the DNR on September 5, 1991 to Idimitsu Alaska Inc. 
During the first five-year permit term, Idimitsu Alaska Inc., through their 
consultant McKinley Mining Consultants Inc., submitted a request to extend the 
start of surface mining operations until the end of the first permit term on 
September 4, 1996. In a letter dated August 24, 1994, the DNR approved this 
request to extend the deadline to the start of surface mining operations.   

The DNR on September 19, 1995 approved the transfer of the Wishbone Hill 
Permits from Idimitsu Alaska Inc. to North Pacific Mining Corporation (NPMC). In 
a letter dated July 11, 1996, NPMC requested that the department renew the 
permits for another five year permit term. In that letter NPMC outlined why 
surface coal mining operations under the original permit term had not started. 
Also in their request to renew the Wishbone Hill permits, NPMC indicated that 
they had signed a letter of intent to sell the Wishbone Hill project to Usibelli Coal 
Mine Inc.   

On October 23, 1996, the DNR renewed the permits to NPMC for an additional 
five year period ending September 4, 2001. As part of the written renewal 
decision, the DNR discussed the fact that surface mining operations had not yet 
commenced.  The public notice of the 1996 renewal decision stated that NPMC 
had requested an extension for beginning mining due to ongoing marketing 
efforts, and that the Division approved a five year permit term for the renewal.  A 
letter addressed to Thomas Crafford, Vice President of NPMC, which accompanied 
the permit renewal stated that, “should mining not commence within this renewal 
term, then due to the length of time since the original permit application work 
was completed no further renewals will be considered without an extensive review 
of the original applications and the baseline information they were based on.”   

 

On December 1, 1997, the DNR approved this transfer to Usibelli, insisting upon 
the same requirements as the 1996 renewal.  The permits were again renewed in 
January of 2002. This renewal was reviewed and signed by the same staff that 
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considered the 1997 transfer and the 1996 Renewal. The permits  werelast 
renewed by DNR on November 27, 2006.   

From a review of the records, each renewal of the Wishbone Hill permits under 11 
AAC 90.129 and transfer of permits under 11 AAC 90.119 met all requirements of 
the Alaska Surface Coal Mining Control and Reclamation Act, including public 
notices, informal conferences on request, response to agency and public 
comments, and the collection of an application fee. Participation in the public 
process and informal conferences included some of those represented by the 
groups listed in the inspection request. The concern that Usibelli did not have a 
valid permit was not raised during the previous renewal and transfer proceedings.   

The current permits expired on November 27, 2011. UCM requested that the  
permits be renewed for an additional five year permit term on May 9, 2011. The 
DNR is currently reviewing that request. This renewal request was received by 
DNR at least 120 days prior to the expiration of the permit as required by AS 
27.21.080(e). Upon meeting this requirement, an operator may continue surface 
coal mining operations approved under the permit after the expiration date of the 
permit, until a final administrative decision on renewal is made. 

With the knowledge and approval of DNR, and pursuant to the permit plan, 
Usibelli initiated construction under the Surface Coal Mining Permit of the 
Pioneer Road into the mine area in June of 2010. Since then, it has completed 
one condemnation hole during the summer 2010, constructed a gravel pad to be 
used for staging equipment (summer 2010), constructed and paved the initial 200 
feet of the haul road (summer-fall, 2010) and is currently working on clearing 
trees and vegetation along the entire length of the haul road.   

Usibelli Coal Mining Inc. has also conducted activities required by DNR in order 
to maintain its permits.  It has maintained a ground water monitoring network, 
collected surface water quality data, studied and maintained vegetation and 
reclamation test plots, conducted wetland studies, and conducted fish and 
wildlife studies within the project area. Throughout the period that Usibelli had 
the permits, it continued to collect baseline data. During 1999 through 2001, and 
again in 2008 and 2009, quarterly water quality samples were collected on Moose 
Creek.  During 1998 through 2001, and again in 2007 through 2009, quarterly 
discharge/flow measurements were also collected on Moose Creek. 
Discharge/flow and stream morphology assessments were collected on Buffalo 
Creek during 2008. Water quality assessments for groundwater as well as 
piezometer readings were collected between 2008 and 2009. Aquatic biologic 
resource studies were conducted for Moose Creek and Buffalo Creek in 2008. 
Usibelli also completed an updated wetlands jurisdiction report in 2009. 

 

As part of the requirements of 11 AAC 90.601, the DNR conducted numerous 
inspections of the permit site and active surface mining operations.  Between the 
period 1993 and 2011, the DNR conducted 73 inspections of the permits. These 
inspections included topics such as monitoring wells status, review of 
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reclamation test plots, and baseline data collection activities.   

 
Findings 
Based on the review of the permitting and inspection history and activities 
conducted by the permit holder in response to the conditions of the permit, the 
DNR makes the following findings: 

1. During the first permit term, the DNR extended the time to start mining to 
the ending of the permit term.  

2. At the end of the first permit term, the DNR renewed the permit under AS 
27.21.080, explicitly stating that coal mining operations had not 
commenced, and indicating that further renewals would be based on 
extensive review of the “original applications and the baseline information 
they were based on.”   

3. All subsequent transfers and renewals have been extensively reviewed 
pursuant to the Act, as evidenced by the permit files. 

4. Usibelli Coal Mining Inc. has conducted activities required by DNR in order 
to maintain its permit.   

5. DNR has conducted numerous inspections of the permit site.   

Based on the findings above, DNR does not find that an inspection would be 
useful here, as there is no allegation that ongoing operations at the site are in 
violation of the current permits.  Rather, the allegation is that the current permits 
are invalid.  A review of the records indicates that with each renewal, there was 
careful consideration of the status of Usibelli operations.  DNR adhered to the 
dictate in the 1996 permit that further renewals of the permit were only 
considered with “an extensive review of the original application and the baseline 
information they were based on.”  Ongoing renewals were considered by DNR in 
light of the fact that surface coal mining had not yet begun.  Further, while 
activities prior to 2010 might not rise to the level of “coal mining operations” as 
defined by ASMCRA, coal mining operations did commence as of 2010.  Thus, 
DNR finds that surface coal mining permits 01-89-796 and 02-89-796 are valid 
and enforceable, and therefore there is no activity that warrants a Cessation 
Order to be issued under 11 AAC 90.613.  

If you do not agree with the findings by this Department, you may request an 
informal review of this decision under 11 AAC 90.611. This request must be in 
writing and demonstrate how you are adversely affected by this decision and why 
the decision merits review. Your request for an informal review should be 
addressed to: 
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Daniel S. Sullivan 
Alaska Department of Natural Resources 
550 W 7th Ave suite 1400 
Anchorage, Alaska 99501 
 

If you have further question you may contact me 907-269-8650. 

 

Sincerely,  

 for 

Russell Kirkham 

Coal Program Manager 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

cc: Al Klien, OSMRE 
 Ken Walker, OSMRE 
 Rob Brown Usibelli 
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Introduction

The Surface Mining Control and Reclamation Act of 1977 (SMCRA) created the Office of Surface Mining
Reclamation and Enforcement (OSM) in the Department of the Interior. SMCRA provides authority to OSM to
oversee the implementation of and provide Federal funding for State regulatory programs that have been
approved by OSM as meeting the minimum standards specified by SMCRA. This report contains summary
information regarding the Alaska program and the effectiveness of the Alaska program in meeting the
applicable purposes of SMCRA as specified in Section 102. This report covers the period of October 1, 1997
to September 30, 1998. Detailed background information and comprehensive reports from the program
elements evaluated during the period are available for review and copying at the Olympia, Washington OSM
Office.

The following list of acronyms are used in this report:

AML Abandoned Mine Land Reclamation

DMWM Division of Mining and Water Management

DNR Alaska Department of Natural Resources

EY Evaluation Year

GRP Gold Run Pass Mine

GVEA Golden Valley Electric Association

NOV Notice of Violation
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OSM Office of Surface Mining

PFM Poker Flats Mine

PITS Permit Information Tracking System

SMCRA Surface Mining Control and Reclamation Act of 1977

TBR Two Bull Ridge Mine

TDN Ten-day Notice

TIPS Technical Information Processing System

UCM Usibelli Coal Mine, Inc.

WRCC Western Region Coordinating Center

II. Overview of the Alaska Coal Mining Industry

As reported in years past, Alaska is home to enormous known coal reserves, estimated to be roughly 170
billion tons; however, coal mining at present, does not contribute significantly to the overall state economy.
Most of the economic benefits resultant from the coal industry are realized at the local level. At present,
Healy, Alaska is the site of the only active coal mining in the State, and as such relies heavily on the
economic contributions made possible by the mining.

The three active surface mines which encompass six separate permits are located in the Hoseanna Creek
Valley and employ about 130-150 individuals and the adjacent Golden Valley Electric Association (GVEA)
mine mouth power plant employs about another 40 individuals. Most of the coal mined in the Hoseanna
Creek Valley is utilized by the GVEA plant; however, some coal is transported by rail and truck to other
facilities in Fairbanks and to military installations throughout the State. The operator of the Hoseanna Creek
Valley mines, Usibelli Coal Mine Inc. (UCM) also exports a portion of the coal to South Korea.

Not only is UCM the largest year-round employer in the Healy area, the company is very philanthropic,
supporting many local activities. Baring any unforseen circumstances, there is good likelihood that production
as well as employment opportunities will increase in the area because the UCM was issued a new mining
permit for 2,500 acres just after the close of the 1997 Evaluation Year (EY). UCM is currently building an
access road to the site of the Two Bull Ridge Mine (TBR) which is across the river from the Poker Flats Mine
(PFM) and the Gold Run Pass Mine (GRP). UCM officials project approximately 2.1 million tons of coal being
mined annually at TBR once the mine is at full production.

Also, UCM has recently assumed, through permit transfer, the lease/mining rights to two Division of Mining
and Water Management (DMWM) permits located about 1 hour east of Anchorage, near the town of Sutton,
Alaska. Considering that transportation concerns and costs often make Alaska coal economically unfeasible,
the location of UCM's recent acquisitions might trigger increased interest in Alaska coal, especially for export
markets.

Although no coal removal has occurred at the Sutton location, the permit transfers could be a positive
indication that UCM is not only committed to coal removal in the Hoseanna Creek Valley but statewide as
well.

III Overview of the Public Participation Opportunities in the Oversight Process and the State Program

Attachment C

jfrenkert
Highlight

jfrenkert
Highlight



As stated in the past, there has been little to no public interest in the Alaska coal program; this has been due
both to the small scale of the Alaska coal industry and the remote location of the active mine operations.
Until recently, there has been little interest on the part of the coal industry to expand existing mine operations
or to pursue developing new sites; and, as a result, public interest in coal related activities has been virtually
nonexistent.

The management of DMWM, in conjunction with OSM, has provided several opportunities during the past
several years for public involvement in not only permitting activities/decisions but overall SMCRA program
maintenance and administration. DMWM and/or OSM published public notices in the State's two largest
newspapers located in Fairbanks and Anchorage, announcing DMWM decisions or public meetings at which
input could be provided to State and Federal officials. Additionally, in 1997, the State mailed approximately
150 public outreach letters soliciting input concerning the administration of the coal program. Both of these
approaches failed to generate any public involvement.

DMWM officials believed a more targeted approach was needed due to the size and remoteness of Alaska.
DMWM contacted the Alaska Center for the Environment and asked if a representative would be interested
in being part of a multi-interest discussion group including representatives from OSM, DMWM and the Alaska
Coal Association. Although the Alaska Center for the Environment never formally accepted the State's
proposal, the other parties have met several times during the past two years to discuss program related
issues.

With the increased interest in the coal resources in the Sutton area and with a greater potential for impacts to
the public, the DMWM felt a different approach to public involvement was needed. As previously indicated,
Sutton is located approximately one hour east of Anchorage and has a much greater population density than
most of Alaska. To notify the local citizenry of the proposed permitting actions, DMWM published the usual
newspaper notices as well as posted information flyers throughout the Sutton area. The staff of DMWM has
continued to keep the Sutton Community Council informed of the coal related activities in the area by
attending Council meetings and arranging site visits for those interested in doing so. DMWM also arranged
for representatives of UCM to attend some Community Council meetings during the evaluation year to
answer citizens' questions concerning the permit transfers. DMWM management has realized the benefits of
involving the local citizens as early as possible in the decision making process.

Although not specific to coal, the Alaska Department of Natural Resources (DNR), published in November
1997, a detailed and informative publication entitled, "Mining Reclamation in Alaska--Just Doing It Right".
The 37 page publication focuses on reclamation requirements and practices employed by both the coal
industry and the hard-rock mining industry. A chapter is dedicated to the sites reclaimed under the State's
Abandoned Mined Lands Reclamation program(AML). Lastly, the publication recognizes the past recipients
of the Alaskan Reclamation Award. This publication was widely distributed to interested parties as well as
being available for general distribution to the public.

IV Major Accomplishments/ Issues/ Innovations in the Alaska Program

Early in the evaluation cycle, the DMWM approved a new permit application for a 2,522 acre mine located in
the Hoseanna Creek Valley. The Two Bull Ridge Mine, operated by UCM, is the first new surface coal mine
to be permitted in Alaska in many years. As indicated earlier, at full production, it is estimated that this mine
will produce about 2.1 million tons annually.

The DMWM, with OSM concurrence, finally signed off on the earth work associated with a long standing
Notice of Violation (NOV) issued to UCM for unstable out slopes at the company's Poker Flats Mine. Due to
the scope of the abatement work and the shortness of the construction season, this was a multi-year project.
DMWM expects the NOV to be fully abated next year, one year after vegetation has been successfully
established. OSM worked with DMWM on monitoring the progress of UCM's abatement progress because
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the State issued the NOV in response to an OSM issued Ten-Day Notice (TDN). This issue is addressed in
greater detail in Section VII, General Oversight Topic Reviews.

The State made a great deal of progress in developing a program-wide data management system. Although
not completely finalized, the prototype tracks the permitting history of each mine, all bonding activities,
insurance status, certified blasters and the current reclamation status of each permitted site. The coal Permit
Information Tracking System (PITS) is being developed not only for in-house purposes, but also to aid the
State in data transfer to OSM. OSM staff worked with DMWM staff in identifying common data needs so as
to make the system as useful to both agencies as possible.

The State made a concerted effort to finalize its Program Amendment VII submission during the evaluation
cycle. DMWM staff working with WRCC's bonding specialist, received approval of the amendment which
addressed permitting and bonding issues, most notably, provisions to allow for self-bonding by qualified
operators.

Overall, the DMWM is administering the Alaska Surface coal Mining Control and Reclamation Act in an
effective manner. There appears to be improved communication and cooperation between DMWM and UCM,
the only current active operator, concerning planning and permitting activities. OSM expects this situation to
continue.

V Success in Achieving the Purposes of SMCRA as Determined by Measuring and Reporting End
Results

To further the concept of reporting end results, the findings from performance standard and public
participation evaluations are being collected for a national perspective in terms of the number and extent of
observed off-site impacts, the number of acres that have been mined and reclaimed and which meet the
bond release requirements for the various phases of reclamation, and the effectiveness of customer service
provided by the State. Individual topic reports are available in the Olympia, Washington Office which provide
additional details on how the following evaluations and measurements were conducted.

A. Off-Site Impacts

On September 28 and 29, 1998, an OSM Reclamation Specialist from the Olympia Office conducted
inspections at three active mines located in the Hoseanna Creek Valley. He was accompanied by an OSM
Hydrologist from OSM's Western Region Coordinating Center (WRCC) as well as mine representatives. The
focus of the inspections was drainage control structures, slope stability, erosion control and blasting records.
As previously stated, mining in the Hoseanna Creek Valley occurs in a rather sparsely populated area, and
as such, there is no record of public concern over the mining activity being conducted there. All drainage
control systems were functioning properly and no off-site impacts were observed. Some questions arose as
to maintenance at one of the ponds. See Mine-Site Evaluation Inspection Report (MEIR) on file at OSM's
Olympia Office for more details.

All blasting records were reviewed and found to be in order. Although no off-site impacts caused by erosion
were observed, State and OSM inspectors were concerned by the amount of on-site erosion developing at
the Poker Flats Mine. State staff and UCM staff have been monitoring the increased erosional activity at the
mine, partially caused by an extremely rainy year, and are developing monitoring and reclamation strategies.

B. Bond Release

As Table 5 shows, the State did not receive nor process any Phase I, Phase II or Phase III bond release
applications during the evaluation period.

C. Customer Service
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As previously stated in Section III, there has been little involvement by the public in Alaska's coal program.
The DMWM has actively sought to increase public awareness and involvement. Not until UCM's recent
leasing/permitting activities in the more populated Sutton area, has the public shown much interest in coal
related issues. As discussed previously, the DMWM published in November 1997, an informative publication
profiling its responsibilities in both hard-rock and coal mining operations, focusing on reclamation.

VI OSM Assistance

The level of assistance provided to Alaska during this evaluation period remained fairly consistent with
previous years. As in previous years, staff from OSM's Technical Information Processing System (TIPS)
provided both technical support for Alaska's TIPS system and on-site training relative to TIPS specific
software. Also, DMWM staff attended training provided by WRCC's Office of Technology Transfer and OSM's
National Technical Training Program.

During the evaluation period, routine assistance was provided to DMWM in the areas of permitting,
inspection/enforcement, program maintenance and data management. A State program amendment was
approved during the evaluation period. OSM provided assistance to Alaska in the finalization of the
amendment package.

OSM provided technical support to DMWM in evaluating the final stage and completion of UCM's slope
stability project at the Poker Flats Mine. The slope work was required as part of the abatement measures
necessary to address a DMWM initiated NOV issued in response to an OSM issued TDN.

OSM's Olympia Office has an excellent relationship with the DMWM staff, and as such many informal
conversations occur in which various issues are discussed. Often suggestions are offered and ideas are
exchanged that don't necessarily constitute formal assistance; but as long as both parties are comfortable
with such an arrangement, it will continue.

VII General Oversight Topic Reviews

As in previous evaluation cycles, OSM and DMWM have chosen to keep the program oversight process both
simple, focusing on a few key program areas of mutual concern / interest, and flexible, being able to adjust
oversight objectives if necessary. This approach is both possible and desirable due to the smallness of the
Alaska program and the coal industry currently operating in the State. The openness and solid lines of
communication between the DMWM staff and the OSM Olympia staff contributes greatly to the success of
this approach. There is no permanent Alaska oversight team in place; all oversight activities are conducted
by an Ad Hoc team that changes according to the selected review topics.

As discussed in the Annual Evaluation Plan, OSM and DMWM identified some specific program areas that
both agencies believed warranted evaluation. The program areas identified were:

Ongoing evaluation of Poker Flats Mine slope stability project
DMWM's program maintenance efforts
Evaluation of DMWM's implementation of its Field Directive System

Additionally, OSM reviewed several other general program areas and gathered some routine data as agreed
upon in the Annual Evaluation Plan.

Summary of Topic Reviews

The Central and Eastern buttress structures have been constructed as designed at the Poker Flats
Mine as part of the long-term solution to the slope stability problems in a reclaimed area. Computer
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analysis and field observations indicate the buttresses are conservatively built and that the length,
width, and height of the buttresses meet design requirements. Some slumping and erosional features
have developed on the buttresses, but overall stability and function of the structures have not been
impaired. However, the buttresses do require some minor rehabilitative measures and long-term
monitoring. In addition, several terrace channels and down drain structures require repair and/or
maintenance.
The DMWM finalized Program Amendment VII, addressing primarily permitting and bonding issues,
and received OSM approval during the evaluation period. The Federal Register notice announcing
OSM's approval was published after the close of the evaluation period.
OSM evaluated DMWM's implementation of its Field Directive System. A Field Directive is an
enforceable order of the DMWM that provides to an operator, a written record of on-the-ground issues
or concerns that warrant attention. Each Field Directive clearly identifies the inspector's concern and
date by which the concern must be addressed. From OSM's evaluation and from discussions with
DMWM staff and coal industry officials, it seems that the Field Directive System is getting quicker
resolution of issues with much less administrative burden being placed on the State and with much less
contention from the industry.

For more information on these oversight topics, or any other aspect of the 1998 annual oversight
process, feel free to contact:

Office of Surface Mining
Evergreen Plaza Building, Suite 703
711 Capitol Way
Olympia, Washington 98501
(360) 753-9538
Attention: Glenn Waugh

APPENDIX A:

These tables present data pertinent to mining operations and State and Federal regulatory activities within
Alaska. They also summarize funding provided by OSM and Alaska staffing. Unless otherwise specified, the
reporting period for the data contained in all tables is October 1, 1997 to September 30, 1998. Additional
data used by OSM in its evaluation of Alaska's performance is available for review in the evaluation files
maintained by the Olympia, Washington OSM Office.

TABLE 1

COAL PRODUCTIONA

(Millions of short tons)
Period Surface

mines

Underground

mines

Total

1995

1996

1997

1.66

1.47

1.42

0

0

0

1.66

1.47

1.42
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ACoal production as reported in this table is the gross tonnage which includes coal that is sold, used or
transferred as reported to OSM by each mining company on form OSM-1 line 8(a). Gross tonnage does not
provide for a moisture reduction. OSM verifies tonnage reported through routine auditing of mining
companies. This production may vary from that reported by States or other sources due to varying methods
of determining and reporting coal production.

TABLE 2

INSPECTABLE UNITS

As of September 30, 1998
Coal mines

and related

facilities

Number and status of permits Insp.
Unit

Disturbed
acreage

(hundreds of acres)

Active or temporarily
inactive

Inactive Abandoned Totals
Phase II bond

release
IP PP IP PP IP PP IP PP IP PP Total

STATE and PRIVATE LANDSA REGULATORY AUTHORITY: ALASKA

Surface mines 0 8 0 0 0 0 0 8 0 0 71 71

Underground
mines

0 1 0 0 0 0 0 1 0 0 13 13

Other facilities 0 1 0 0 0 0 0 1 0 0 1 1

Subtotals 0 10 0 0 0 0 0 10 0 0 850 850

FEDERAL LANDS REGULATORY AUTHORITY: OSM
Surface mines 0 0 0 0 0 0 0 0 0 0 0 0

Underground
mines

0 0 0 0 0 0 0 0 0 0 0 0

Other facilities 0 0 0 0 0 0 0 0 0 0 0 0

Subtotals 0 0 0 0 0 0 0 0 0 0 0 0

ALL LANDS
Surface mines 0 8 0 0 0 0 0 8 0 0 71 71
Underground
mines

0 1 0 0 0 0 0 1 0 0 13 13

Other facilities 0 1 0 0 0 0 0 1 0 0 1 1

Totals 0 10 0 0 0 0 0 10 0 0 850 850
Average number of permits per inspectable unit (excluding exploration sites) 1

Average number of acres per inspectable unit (excluding exploration sites) 850
Number of exploration permits on State and private lands:. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
. .

Number of exploration notices on State and private lands:

9

1

On Federal lands:

On Federal lands:

0

0

IP:  Initial regulatory program sites.

PP:  Permanent regulatory program sites.

A Mines or facilities where entire disturbed area occurs on State and/or private lands.

TABLE 3

ALASKA PERMITTING ACTIVITY

As of September 30, 1998
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Type of

application

Surface

mines

Underground

mines

Other

facilities

Totals

App
Rec.

Issued Acres App
Rec.

Issued AcresA App
Rec.

Issued Acres App

Rec.

Issued Acres

New permits 0 1 2,522 0 0 0 0 0 0 0 1 2,522
Renewals 0 0 0 0 0 0 0 0 0 0 0 0
Amendments 0 0 0 0 0 0 0 0 0 0 0 0
Incidental boundary revisions 0 0 0 0 0 0 0 0 0 0 0 0
Revisions (exclusive of incidental
boundary revisions)

3 3 0 0 0 0 3 3

Transfers, sales and assignments of
permit rights

1 1 0 0 1 1 2 2

Small operator assistance 0 0 0 0 0 0 0 0
Exploration permits 1 1 0 0 0 0 1 1
Exploration notices 0 0 0 0 0 0 0 0
Totals 5 6 2,522 0 0 0 1 1 0 6 7 2,522
Number of midterm permit reviews completed that are not reported as revisions 0

A Includes only the number of acres of proposed surface disturbance.

TABLE 4

OFFSITE IMPACTS ON SITES WHERE BONDS HAVE NOT BEEN FORFEITED
RESOURCES AFFECTED People Land Water Structures
DEGREE OF IMPACT minor moderate major minor moderate major minor moderate major minor moderate major

TYPE OF

IMPACT

AND TOTAL

NUMBER OF

EACH TYPE

Blasting
Land Stability
Hydrology
Encroachment
Other
Total 0 0 0 0 0 0 0 0 0 0 0 0

OFFSITE IMPACTS ON SITES WHERE BONDS HAVE BEEN FORFEITED
RESOURCES AFFECTED People Land Water Structures
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DEGREE OF IMPACT minor moderate major minor moderate major minor moderate major minor moderate major

TYPE OF

IMPACT

AND TOTAL

NUMBER OF

EACH TYPE

Blasting
Land Stability
Hydrology
Encroachment
Other
Total 0 0 0 0 0 0 0 0 0 0 0 0

TABLE 5

ANNUAL STATE MINING AND RECLAMATION RESULTS

Bond release

phase

Applicable performance standard

Acreage released

during this

evaluation period

Phase I Approximate original contour restored 0

Phase II

Topsoil or approved alternative replaced

Surface stabilized

Vegetation established 0

Phase III

Postmining land use/productivity restored

Vegetation successfully and permanently established

Groundwater recharge, quality, and quantity restored

Surface water quality and quantity restored

0
Bonded acreage status Acres

Total number of bonded acres at end of last evaluation year (September 30, 1997)
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1,062
Total number of bonded acres at the end of this evaluation year (September 30, 1998) 1,189
Number of acres at the end of this evaluation year that are bonded for remining

0.00
Number of acres where bond was forfeited during this evaluation year

0.00

TABLE 6

STATE BOND FORFEITURE ACTIVITY

(Permanent Program Permits)
Sites Dollars Acres

Bonds forfeited as of September 30, 1997 0 0 0
Bonds forfeited during EY 1998 0 0 0
Forfeited bonds collected as September 30, 1997 0 0 0
Forfeited bonds collected during EY 1998 0 0 0
Forfeiture sites reclaimed during EY 1998 0 0 0
Forfeiture sites repermitted during EY 1998 0 0
Forfeiture sites unreclaimed as of September 30, 1998 0 0
Excess reclamation costs recovered from permittee 0 0 0
Excess forfeiture proceeds returned to permittee 0 0 0

TABLE 7

ALASKA STAFFING

(Full-time equivalents at end of evaluation year)

Function EY 1998
Regulatory Program 

Permit review 1.0
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Inspection 1.4 

Program administration 1.0

Total 3.4

TABLE 8

FUNDS GRANTED TO ALASKA BY OSM

(Millions of dollars)

Type of

grant

Federal

funds

awarded

Federal funding

as a percentage of total

program costs

Administration and

enforcement

0.17 50%

Small operator

assistance

0.00 0.0

Total 0.17

APPENDIX B:

(Not available in the file)

Last Updated: 08/01/2012 14:02:03

(Home Page)

Office of Surface Mining
1951 Constitution Ave. N.W.
Washington, D.C. 20240
202-208-2719
getinfo@osmre.gov
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 Introduction

The Surface Mining Control and Reclamation Act of 1977 (SMCRA) created the Office
of Surface Mining Reclamation and Enforcement (OSM) in the Department of the
Interior. SMCRA provides authority to OSM to oversee the implementation of and
provide Federal funding for State regulatory programs that have been approved by OSM
as meeting the minimum standards specified by SMCRA. This report contains summary
information regarding the Alaska program and the effectiveness of the Alaska program in
meeting the applicable purposes of SMCRA as specified in Section 102. This report
covers the period of October 1, 1999 to September 30, 2000. Detailed background
information and comprehensive reports from the program elements evaluated during the
period are available for review and copying at the Olympia, Washington OSM Office.

The following list of acronyms are used in this report:

AML         Abandoned Mine Land Reclamation

AVS            Applicant Violator System

DMLW Division of Mining, Land and Water 

DNR Alaska Department of Natural Resources

EY Evaluation Year

GRP Gold Run Pass Mine

GVEA Golden Valley Electric Association

NOV Notice of Violation

OSM Office of Surface Mining Reclamation and Enforcement

PFM Poker Flats Mine

PITS Permit Information Tracking System

SMCRA Surface Mining Control and Reclamation Act of 1977
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TBR Two Bull Ridge Mine

TDN Ten-day Notice

TIPS Technical Information Processing System

UCM Usibelli Coal Mine, Inc.

WRCC Western Region Coordinating Center

II. Overview of the Alaska Coal Mining Industry

Alaska is home to enormous known coal reserves, estimated to be approximately 170
billion tons; however, presently, coal mining does not contribute significantly to the
overall economy of the State. Most of the economic benefits from the coal industry are
realized at the local level. Healy, Alaska is presently the site of the only active coal
mining in the State. Despite of the fact that the Healy area economy is becoming more
diversified due to increasing tourism, the area benefits greatly from the economic
contributions made possible by coal mining.

The three active surface mines, which encompass six separate permits, are located in the
Hoseanna Creek Valley, near Healy, and employ about 150 individuals and the adjacent
Golden Valley Electric Association (GVEA) mine mouth power plant employs about
another 40  to 50 individuals.  Much of the coal mined in the Hoseanna Creek Valley is
utilized by the GVEA plant; however, some coal is transported by rail and truck to other
facilities in Fairbanks and to military installations throughout the State.  The operator of
the Hoseanna Creek Valley mines, Usibelli Coal Mine Inc. (UCM) also exports a
significant portion of the coal to South Korea.

Not only is UCM the largest year-round employer in the Healy area, the company is very
active in the community, supporting many local activities.  Baring any unforseen
circumstances, there is good likelihood that production, and possibly employment
opportunities may increase in the area because UCM is now producing coal at its Two
Bull Ridge Mine (TBR) which is across Hoseana Creek from the Poker Flats Mine
(PFM).The mine, permitted in late 1997, has been in a start-up mode the last 2 years.
UCM officials project approximately 2.1 million tons of coal being mined annually at
TBR once the mine is at full production.

Within the last two years, UCM has assumed, through permit transfer, the lease/mining
rights to two additional Division of Mining, Land and Water (DMLW) permits as well as

Attachment C



AK-5

an exploration permit. UMC plans to develop this area when the coal market improves.
The permits are located in an area known as Wishbone Hill, about 1 hour northeast of
Anchorage, near the town of Sutton. Considering that transportation concerns and costs
often make Alaska coal economically unfeasible, the location of UCM �s Wishbone Hill
permits might trigger increased activity in Alaska coal, especially for export markets.

Although no coal removal has occurred at the Sutton location, the permit transfers could
be a positive indication that UCM is not only committed to coal removal in the Hoseanna
Creek Valley, but statewide as well.

At the close of the 1999 evaluation year, the operator of a struggling underground coal
mine, the Jonesville Mine, also located in the Sutton area, was in the process of selling all
assets to an oil and gas company. The potential mine purchaser contacted the DMLW
concerning permit transfer procedures. Since the last evaluation cycle, it appears the
present owner has decided to retain both the coal leases and the permit. DMLW has been
working closely with the permittee to address some nagging issues.

III Overview of the Public Participation Opportunities in the Oversight Process and the
State Program

Historically, there has been little public interest in the Alaska coal program; this has been
due both to the small scale of the Alaska coal industry and the remote location of the
active mining operations.  Until recently, there has been little interest on the part of the
coal industry to expand existing mine operations or to pursue development of  new sites;
and, as a result, public interest in coal related activities has been minimal. 

The management of DMLW, in conjunction with OSM, has provided several
opportunities during the past several years for public involvement in not only permitting
activities/decisions but overall SMCRA program maintenance and administration.  
DMLW and/or OSM published public notices in the State �s two largest newspapers
located in Fairbanks and Anchorage, announcing DMLW decisions or public meetings at
which input could be provided to State and Federal officials.  Additionally, in 1997, the
State mailed approximately 150 public outreach letters soliciting input concerning the
administration of the coal program.  Both of these approaches failed to generate any
public involvement.

In the past, DMLW officials believed a more targeted approach was needed due to the
size and remoteness of Alaska.  DMLW contacted the Alaska Center for the Environment
and asked if a representative would be interested in serving as part of a multi-interest
discussion group including representatives from OSM, DMLW and the Alaska Coal
Association. Although the Alaska Center for the Environment never formally accepted
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the State �s proposal, the other parties have met several times to discuss program related
issues.

With the increased interest in the coal resources in the Sutton area and with a greater
potential for impacts to the public, the DMLW felt a different approach to public
involvement was needed. As previously reported, Sutton is located approximately one
hour northeast of Anchorage and has a much greater population density than most of
Alaska. To notify the local citizenry of coal related activities, DMLW published the usual
newspaper notices as well as posted information flyers throughout the Sutton area. The
staff of DMLW has continued to keep the Sutton Community Council, the Buffalo Mine
Road Community Council and the Chickaloon native community informed of the coal
related activities in the area by attending Council meetings and arranging site visits for
those citizens interested in doing so. DMLW has encouraged representatives of UCM to
attend Community Council meetings to make presentations and to answer citizens �
questions concerning any pending activities. DMLW management has realized the
benefits of involving the local citizens as early as possible in the decision making process.

It should be noted that public participation is increasing in the Sutton area. During the last
evaluation year, a public notice generated 19 significant public comments that were
addressed by the DMLW. Another factor that has triggered public involvement is the
DMLW �s increased use of the internet to advertise permitting actions, make available
permit related documents and to solicit public input.

As previously reported, the Alaska Department of Natural Resources (DNR), has
published a detailed and informative publication entitled,  � Mining Reclamation in
Alaska � Just Doing It Right. �  The 37 page publication focuses on reclamation
requirements and practices employed by both the coal industry and the hard-rock mining
industry. A chapter is dedicated to the State �s Abandoned Mined Lands Reclamation
program (AML). Lastly, the publication recognizes the past recipients of the Alaskan
Reclamation Award. This publication was widely distributed to interested parties as well
as being available for general distribution to the public. Having been available for a few
years, DMLW still gets requests for the publication; however, it doesn � t seem that the
publication has resulted in any marked increased in public participation. More recently,
DMLW has put the 10 volume Wishbone Hill Mine permit on CD and has placed a copy
in both the Sutton and Palmer public libraries.

IV Major Accomplishments/ Issues/ Innovations in the Alaska Program

For the first time in several years, DMLW is fully staffed. A mining engineer was added
to the staff during the evaluation cycle. He is involved in permitting activities and mine
site inspections.
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As discussed in previous oversight reports, the DMLW signed off on the constructed
buttress and grading work performed at UCM �s Poker Flats Mine. The work was required
to abate a long standing Notice of Violation (NOV) issued to UCM for unstable out
slopes. During the joint OSM/DMLW mine site inspection, the vegetation on the out
slope was evaluated and found to be quite successful. There are some areas that OSM and
DMLW are monitoring in conjunction with the operator, so as to prevent erosion rills and
gullies from becoming too established. It should be noted that DMLW and UCM have
mutually agreed to an extended ten-year monitoring period to ensure long-term success of
the abatement work.

As discussed in last years evaluation report, the State was making progress in  developing 
a data management system. After some initial testing of the Coal Permit Information
Tracking System (PITS), the DMLW made some major modifications. Due to some
staffing and organizational changes, the time frame for completing the revisions to Coal
PITS was changed. OSM reviewed the State �s progress on developing Coal PITS-2 as
part of this evaluation cycle.

During the 1999 evaluation year, DMLW made available, via the internet, the coal
program regulations. During this evaluation cycle, DMLW posted all of the active mining
permits on the internet. For those interested, the internet address is:

www.dnr.state.ak.us/mine.wat/coal/coal.htm

In late 1999, Alaska received its first permit related application electronically. UCM
submitted a major revision to its Two Bull Ridge permit via the internet. Then DMLW
initiated the 30 day public/agency comment period by posting its public notice on the
internet. The notice instructed interested parties how to download the TBR permit
revision application and how to submit review comments electronically.

During the evaluation year, the Acting Director of OSM was able to visit the State of
Alaska. She visited several mine sites, toured active AML reclamation project sites and
met with Federal, State and industry representatives active in the Alaska coal scene.

The DMLW is effectively administering the Alaska Surface Coal Mining and
Reclamation Act. There continues to be an open and cooperative  relationship between
OSM and DMLW.

V      Success in Achieving the Purposes of SMCRA as Determined by Measuring and
Reporting End Results

To further the concept of reporting end results, the findings from performance standard
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and public participation evaluations are being collected for a national perspective in terms
of the number and extent of observed off-site impacts, the number of acres that have been
mined and reclaimed and which meet the bond release requirements for the various
phases of reclamation, and the effectiveness of customer service provided by the State.
Individual topic findings  are available in the Olympia, Washington Office. The
information provides additional details on how the following evaluations and
measurements were conducted.

A. Off-Site Impacts

On September 19 through 21, 2000, the Reclamation Specialist from the OSM
Olympia, Washington Office conducted inspections at three active mines located
in the Hoseanna Creek Valley. The OSM inspector was accompanied by the
DMLW Chief of the coal regulatory program, 2  DMLW mine inspectors and 
representatives from the coal company. The focus of the inspections was drainage
control systems, erosion control measures, reclamation success and construction
of a valley fill. OSM receives each DMLW inspection reportelectronically. This
allows OSM to monitor routinely the on-the-ground issues at each mine. Also, the
State and OSM routinely discuss different situations at the mines based on the
information contained in the inspection reports. As previously stated, mining in
the Hoseanna Creek Valley occurs in a rather sparsely populated area, and as such,
there is no record of public concern over the mining activity being conducted
there. One issue, drainage from the partially constructed valley fill at the Two Bull
Ridge mine, was cited by OSM in a Ten-Day Notice (TDN). The State �s response
provided sufficient information and justification to demonstrate that no violation
existed at the time of the OSM inspection. See the Mine-Site Evaluation
Inspection Reports (MEIR) and the DMLW inspection reports on file at OSM �s
Olympia Office or at DMLW �s Anchorage office for more details.

All blasting records for the period of August 30th through September 8th  were
reviewed and found to be in order. Based upon the above information and
documents reviewed, OSM found that the three active operations evaluated were
free from any off-site impacts.

B. Reclamation Success

As Table 5 shows, the State did not receive nor process any Phase I, Phase II or
Phase III bond release applications during the evaluation period.

C. Customer Service

The DMLW has actively sought to increase public awareness and involvement.
Not until UCM �s recent leasing/permitting activities in the more populated Sutton
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area, has the public shown much interest in coal related issues. DMLW meets
regularly with the Sutton Community Council, the Buffalo Creek Road
Community Council and the Chickaloon native community and, when
appropriate, so do staff from UCM. The DMLW staff, on numerous occasions,
have conducted site visits with interested citizens living in the Sutton area. The
staff at DMLW does not anticipate much in the way of public participation or
input until active mining commences in the Sutton area. There were no citizens
complaints filed with DMLW during this evaluation cycle.

VI OSM Assistance

The level of assistance provided to Alaska during this evaluation period remained fairly
consistent with previous years. As in previous years, staff from OSM �s Technical
Information Processing System (TIPS) provided both technical support for Alaska �s TIPS
system and on-site training relative to TIPS specific software. Also, DMLW staff
attended training provided by the Western Region Coordinating Center  �s (WRCC) Office
of Technology Transfer (OTT) and OSM �s National Technical Training Program.
Additionally, the State has received OTT funding to further its electronic permitting
efforts.

In response to a U.S. District Court decision, OSM focused some attention towards
written permit findings and their adequacy. As part of this initiative, WRCC, in
conjunction with the Western Interstate Energy Board, held a conference in Denver in
November 1999 to share ideas about required permit findings. Staff from DMLW
participated in the conference.

During the evaluation period, planning and scheduling was concluded for two OSM
training courses that are to be offered during the 2001 evaluation cycle. WRCC �s
insurance and bonding specialist taught a bonding course to DNR employees in
Anchorage in early December. To make the training cost effective, staff from other
Divisions within DNR were invited to attend. 

An effective writing course is scheduled to be taught in Evaluation Year 2001 to DMLW
staff and other interested DNR employees.  

Also, during the evaluation period, routine assistance was provided to DMLW in the
areas of permitting, inspection and enforcement, forms development, program
maintenance and data management.

OSM �s Olympia Office has an excellent relationship with the DMLW staff, and as such
many informal conversations occur in which various issues are discussed. Often
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suggestions are offered and ideas are exchanged that don �t necessarily constitute formal
assistance; but, as long as both parties are comfortable with such an arrangement, it will
continue. 

 

VII General Oversight Topic Reviews

As in previous evaluation cycles, OSM and DMLW have chosen to keep the program
oversight  process both simple and flexible, focusing on a few key program areas and 
being able to adjust oversight objectives if necessary. This approach is both possible and
desirable due to the smallness of the Alaska program and the coal industry currently
operating in the State.  The openness and solid lines of communication between the
DMLW staff and the OSM Olympia staff contributes greatly to the success of this
approach.  There is a small core Alaska oversight team in place with all other oversight
activities being conducted by Ad Hoc team members that change according to the
selected review topics.

As discussed in the Annual Evaluation Plan, OSM and DMLW identified some specific
program areas that both agencies believed warranted evaluation. The program areas
identified are:

 " DMLW � s preparation of written permit findings

 " DMLW �s refinement of the Coal Permit Information Tracking System  

 " DMLW �s administration of the Nerox Power System permit

 " DMLW �s maintenance of its approved program

Additionally, OSM reviewed several other general program areas and gathered some
routine data as agreed upon in the Annual Evaluation Plan.
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Summary of Topic Reviews

%Ï DMLW �s Preparation of Written Permit Findings

Permit Transfer

As previously mentioned in Section VI, OSM, in response to a U.S. District Court
decision, has selected written permit findings as a topic for review during this
evaluation cycle. Accordingly, the oversight evaluation team selected two permit
findings documents for review. The first are permit findings associated with the
transfer of 2 mining permits from North Pacific Mining, Inc. to Usibelli Coal
Mine Inc.

DMLW received the request to transfer the inactive permits in the Summer of
1997. Although initially issued in 1989, no mining activity has occurred at the
permitted site. Usibelli Coal Mine Inc. requested that the permits, as originally
approved, be transferred with no changes. After conducting a review, DMLW
approved the permit transfers and issued a  � Findings of Fact and Decision �

OSM staff discussed the transfer process with the DMLW permitting staff and
reviewed the December 1, 1997 findings document. The State, based upon OSM �s
findings, properly processed the transfer application, conducted the required
Applicant Violator System (AVS) checks, published the required public
notification, took receipt of the replacement bond and made the appropriate
written findings in accordance with the Alaska statute and regulations. DMLW
also notified the new permittee, that due to the lack of mining activity at this site,
the transferred permits would not be renewed beyond the current expiration date
of September 4, 2001, without a complete technical reevaluation.    

Major Permit Revision Findings

The second permit findings document selected for review is for a major permit
revision to the Usibelli Coal Mine Inc. �s Two Bull Ridge (TBR) permit. The State
approved in November 1999, a permit revision request for a 9.5 million cubic yard
valley fill at TBR. The revision request was being processed shortly after the
controversial decision rendered by U.S. District Court Judge Hayden on March
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3,1999 concerning the issue of valley fill operations in the State of West Virginia.
A copy of Judge Hayden �s decision was provided to the State with the
understanding that even though the decision did not directly impact Alaska �s
program, it would probably result in attention being focused on valley fill
operations nationwide. The DMLW staff, not having prior experience with valley
fill operation applications, coupled with the intense national attention, were very
deliberate in their processing of the UCM revision request. 

The DMLW staff had several telephone conversations with staff from OSM
concerning both administrative and technical issues associated with the revision
package. DMLW was also working closely with staff from other Federal agencies
and staff from other Divisions within DNR.

OSM staff had few concerns relative to the processing of the revision application.
However, due to the nature of the revision request, coupled with OSM �s national
focus on written permit findings, the oversight team decided to evaluate DMLW �s
written findings, essentially killing two birds with one stone.

The Chief of the Surface Coal Regulatory Program signed the Decision and
Findings of Compliance Document on November 30, 1999, granting approval of
UCM �s permit revision request. The 42 page document contains 5 pages of permit
related text addressing required permit conditions, general permit stipulations,
specific permit stipulations and the permit decision itself. What is most
impressive are the remaining 37 pages that constitute the Findings of Compliance
portion of the document.

The document indicates that DMLW directly solicited comments from 19
different entities as diverse as Federal, State and Borough agencies to the Alaska
Miners Association to the Northern Alaska Environmental Center. DMLW also
made the revision application available for downloading from the World Wide
Web. The Findings of Compliance portion is very complete and detailed,
addressing those requirements found at Section 27.21 of the Alaska Statute and
Section 11 AAC 90 of the regulations. It is evident that DMLW not only
conducted a comprehensive technical review of the permit revision application but
also complied thoroughly with all administrative and public notification
requirements as well. The Decision and Findings document is extremely well
written document. A copy of the document is available for viewing at OSM �s
Olympia, Washington office as well DMLW �s office in Anchorage.
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%Ï DMLW �s Refinement of the Coal Permit Information Tracking System
(COAL-PITS)

This topic is a follow-up topic from the 1999 evaluation cycle. DMLW initiated
work on a data base management system in 1998 with a goal of completing the 
system during the 1999 evaluation period. However, due to restructuring of the
Division of Mines and personnel actions, the State postponed modifying the data
management system until the Winter of 2000. Accordingly, the oversight team
rescheduled its review until this evaluation period.

As previously mentioned in Section IV, some problems were identified in the
State �s initial version of its data management system. The DMLW �s operating
system is Windows based and OSM uses Windows NT and as a result OSM
experienced some data access and retrieval problems. Some other problems
triggered by system incompatibility were identified during the early stages of use.
Both OSM and DMLW documented the encountered problems and the DMLW
staff initiated a major revision effort. A DMLW staff member visited the OSM
Olympia, Washington office to demonstrate the modified program and to work
with the OSM staff. He also identified some areas of possible future revision and
/or improvement.

The revised system, COAL-PITS2, allows the user to access most mine related
information such as:

%¸ permit acreage

%¸ disturbed acreage

%¸ reclamation status

%¸ bonding and bond release status

%¸ copies of inspection reports

%¸ enforcement actions
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%¸ digital photo archive

%¸ links to other related information

This second generation data management system is greatly improved over the
initial version and is much more user friendly. As with most systems of this type,
there will be further change with additional usage. The State plans to improve
COAL-PITS2 over time by adding additional mine related information generated
by other Divisions within DNR

                   

%Ï   DMLW �s Administration of Nerox Power Systems Inc. Jonesville 
Underground Mine Permit

This is an on-going review from the 1999 EY. In order to aid the reader, the
summary from last year �s evaluation report is included in italicized font.

Nerox Power Systems (Nerox) holds the permit for the Jonesville underground
mine located in the Sutton area, which is approximately 1 hour from Anchorage.
Nerox permitted the previously disturbed and abandoned site with the intention of
taking advantage of the close proximity to Anchorage and the existing
transportation infrastructure.  After some initial investment and operational
improvements, Nerox encountered financial setbacks and, coupled with the
downturn in the coal market, never mined an ounce of coal.

DMLW, not wanting to forfeit the bond, attempted to work with the permittee to
ensure environmental controls were in place and that no off-site impacts occurred
while Nerox attempted to find a buyer for the mine. DMLW, with OSM
concurrence, believed that this was the best approach, in light of the fact that
several other companies were expressing interest in the Jonesville site.

At the end of the evaluation year, DMLW was in the process of reviewing a permit
transfer application. Identified deficiencies were addressed and all outstanding
NOV �s and Reclamation Directives were abated while at the same time, the
company has assigned an employee on-the-ground compliance responsibilities
during the permit transfer process. DMLW keeps OSM apprized of the status of
the permit transfer.

The anticipated permit transfer discussed above did not materialize due to lease
related problems. Nerox Power Systems Inc. remains the permittee. DMLW was
planning on combining the permit transfer effort last year with a permit renewal
effort so as to update and clean up the current permit. Since the transfer did not
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occur, DMLW is concentrating on the permit renewal effort. The State strongly
encouraged Nerox to assign an individual to work with DMLW on the permit
renewal effort; Nerox has done so. The same individual has also been given the
responsibility to work with DMLW staff relative to all on-the-ground issues.

During the EY, Nerox lost a court case and was ordered to pay a sizeable sum of
money to three of its contractors for work done in connection with the mine.
Nerox is appealing the decision; however, should it loose on appeal, the DMLW
staff are concerned that the settlement amount of approximately $300,000 will
force the  company to file for bankruptcy. The State continues to work closely
with the permittee to ensure compliance with environmental requirements while at
the same time not taking any action that might force the permittee to forfeit his
reclamation bond. The State continues to get enough positive response from the
permittee that it is unwilling to initiate forfeiture proceedings; however, the Chief
of the Coal Regulatory Program has stated to OSM staff that he is prepared to do
so if it appears that the State �s interests are about to be jeopardized. He has kept
OSM staff informed during the entire process. 

To date, OSM has agreed with the State �s approach. Having said that, OSM
cautions DMLW not  to allow the current situation at the Jonesville Mine to
continue much longer. It is safe to say that both OSM and DMLW are interested
in bringing closure to this issue.  

%Ï Maintenance of Approved Program

This is an ongoing area of review. Not much was accomplished last year relative
to program maintenance. This was the case with many States. In an attempt to
address this issue, OSM �s Acting Director and the Management Council has made
program maintenance a priority for this EY. Prior to the Management Council �s
action, OSM staff and DMLW staff met to discuss needed revisions to the State
program and tentative time frames. Even though it was after the close of the 2000
evaluation cycle, OSM prepared and forwarded to DMLW a complete list of
needed revisions to the Alaska program. The State has committed to working with
OSM in addressing this nagging problem that has been avoided for too long.   
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For more information on these oversight topics, or any other aspect of the 2000
annual oversight process, feel free to contact:

Office of Surface Mining

Evergreen Plaza Building, Suite 703

711 Capitol Way

Olympia, Washington 98501

(360) 753-9538

Attention: Glenn Waugh

            E  �  mail:  gwaugh@wscgw.osmre.gov
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APPENDIX A:

These tables present data pertinent to mining operations and State and Federal regulatory
activities within Alaska.  They also summarize funding provided by OSM as well as Alaska
staffing.  Unless otherwise specified, the reporting period for the data contained in all tables is
October 1, 1999 to September 30, 2000.  Additional data used by OSM in its evaluation of
Alaska �s performance is available for review in the evaluation files maintained by the Olympia,
Washington OSM Office.
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TABLE 1

COAL PRODUCTION
(Millions of short tons)

Period Surface
mines

Underground
mines Total

Coal productionA for entire State:

Annual Period

1997 1.42 0 1.42

1998 1.44 0 1.44

1999 1.58 0 1.58

4.44 0 4.44

A Coal production as reported in this table is the gross tonnage which includes coal that is sold,
used or transferred as reported to OSM by each mining company on form OSM-1 line 8(a). 
Gross tonnage does not provide for a moisture reduction.  OSM verifies tonnage reported
through routine auditing of mining companies.  This production may vary from that reported
by States or other sources due to varying methods of determining and reporting coal
production.

                                                                                                             [Alaska 2000]
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  [Alaska 2000]

TABLE 2

 INSPECTABLE UNITS
  As of September 30, 2000

Coal mines

and related

facilities

Number and status of permits

Insp.

Unit
D

Permitted acreageA

(hundreds of acres)

Active or

tempor arily

inactive

Inactive

Abandoned TotalsPhase II

bond release

IP PP IP PP IP PP IP PP IP PP Total

 STATE and PRIVATE LANDS REGULATORY AUTH ORITY:  STATE

Surface mines 0 8 0 0 0 0 0 8 8 0 12.75 12.75

Underground mines 0 1 0 0 0 0 0 1 1 0  0.25 0.25

Other facilities 0 1 0 0 0 0 0 1 1 0 0 0

Subto tals 0 10 0 0 0 0 0 10 10 0 13 13

 FEDERAL LANDS REGULATORY AUTH ORITY:  STATE

Surface mines 0 0 0 0 0 0 0 0 0 0 0 0

Underground mines 0 0 0 0 0 0 0 0 0 0 0 0

Other facilities 0 0 0 0 0 0 0 0 0 0 0 0

Subto tals 0 0 0 0 0 0 0 0 0 0 0 0

 ALL LANDS 
B

Surface mines 0 8 0 0 0 0 0 8 8 0 12.75 12.75

Underground mines 0 1 0 0 0 0 0 1 1 0 0.25 0.25

Other facilities 0 1 0 0 0 0 0 1 1 0 0 0

Totals 0 10 0 0 0 0 0 10 10 0 13 13

Averag e number o f permits per inspecta ble unit (excluding e xploration sites) . . . . . . . . . . . . . .

Averag e number o f acres per inspec table unit (excluding  exploration sites) . . . . . . . . . . . . . . . .

 1     

843.3843.3     
 

Number of exploration permits on State and private lands: . .

Number of exploration notices on State and private lands: . .

  9  On Federal land s:

On Fed eral lands: 

0       
C

C1 0       

IP:  Initial regulatory program sites.

PP:  Permanent regulatory program sites.

 
A When a unit is located on more than one type of land, includes only the acreage located on the indicated type of land.

 B Numbers of units may not equal the sum  of the three preceding categories because a single inspectable unit may include lands in
more than one of the preceding categories.

 C Includes only exploration activities regulated by the State pursuant to a cooperative agreement with OSM  or by OSM pursu ant to
a Federal lands program.  Excludes exploration regulated by the Bu reau of Land Managem ent.

 D Inspectable Units includes multiple permits that have been grouped together as one unit for inspection frequency purposes by
some State programs.
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TABLE 3

STATE PERMITTING ACTIVITY
As of September 30, 2000

Type of
application 

Surface
mines

Underground
mines

Other
facilities Totals

App.
Rec. IssuedIssued Acres

App.
Rec. Issued AcresA

App.
Rec. Issued Acres

App.
Rec. Issued Acres

New permits 0 0 0 0 0 0 0 0 0 0 0 0

Renewa ls 1 1 519 0 0 0 0 0 0 1 1 519

Transfers, sales and
assignments o f permit
rights

0 0 0 0 0 0 0 0

Small operator assistance 0 0 0 0 0 0 0 0

Explora tion permits 2 2 0 0 0 0 2 2

Exploration notices
B 0 0 0 0

Revisions (e xclusive of       
incidental bo undary           
revisions    

1 0 0 1

Incidental b oundary   
 revisions

0 0 0 0 0 0 0 0

Totals 3 4 519 0 0 0 0 0 0 3 4 519

OPTIONAL - Number of midterm permit reviews completed that are not reported as revisions 1        

A
Includes only the number of acres of proposed surface disturbance.

B
State approval not required.  Involves removal of less than 250 tons of coal and does not affect lands designated unsuitable for mining.
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TABLE 4

OFF-SITE IMPACTS

DEGREE OF IMPACT

RESOURCES  AFFECTED

Total
People Land Water Structures

minor moderate major minor moderate major minor moderate major minor moderate major

TYPE  

OF

IMPACT

Blasting 0 0 0 0 0 0 0 0 0 0 0 0 0

Land S tability 0 0 0 0 0 0 0 0 0 0 0 0 0

Hydrology 0 0 0 0 0 0 0 0 0 0 0 0 0

Encroachment 0 0 0 0 0 0 0 0 0 0 0 0 0

Other 0 0 0 0 0 0 0 0 0 0 0 0 0

Total 0 0 0 0 0 0 0 0 0 0 0 0 0

    Total number of inspectable units: __10______

    Inspectable units free of off-site impacts: ____10____

OFF-SITE IMPACTS ON BOND FORFEITURE SITES

DEGREE OF IMPACT

RESOURCES  AFFECTED

Total
People Land Water Structures

minor modera te major minor modera te major minor modera te major minor modera te major

TYPE 

 OF

IMPACT

Blasting 0 0 0 0 0 0 0 0 0 0 0 0 0

Land Stability 0 0 0 0 0 0 0 0 0 0 0 0 0

Hydrology 0 0 0 0 0 0 0 0 0 0 0 0 0

Encroachment 0 0 0 0 0 0 0 0 0 0 0 0 0

Other 0 0 0 0 0 0 0 0 0 0 0 0 0

Total 0 0 0 0 0 0 0 0 0 0 0 0 0

    Total number of inspectable units: __0______

    Inspectable units free of off-site impacts: __0______

Refer to the report narrative for complete explanation and evaluation of the information provided by this table.
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TABLE 5

ANNUAL STATE MINING AND RECLAMATION RESULTS

Bond release
phase

Applicable performance standard
Acreage released

during this
evaluation period

Phase I
%ÏApproximate original contour restored
%ÏTopsoil or approved alternative replaced 

0

Phase II
%ÏSurface stability
%ÏEstablishment of vegetation

0

Phase III

%ÏPost-mining land use/productivity restored
%ÏSuccessful permanent vegetation
%ÏGroundwater recharge, quality and quantity  
   restored
%ÏSurface water quality and quantity restored

0

Bonded Acreage StatusA Acres

Total number of bonded acres at end of last
review period (September 30, 1999)B

1,189

Total number of bonded acres during this
evaluation year

1,189

Number of acres bonded during this
evaluation year that are considered remining,
if available

0

Number of acres where bond was forfeited
during this evaluation year (also report this
acreage on Table 7)

0

A        Bonded acreage is considered to approximate and represent the number of acres       
        disturbed by surface coal mining and reclamation operations.                                  
B      Bonded acres in this category are those that have not received a Phase III or other     
       final bond release (State maintains jurisdiction).

Attachment C



  [Alaska 2000]

OPTIONAL TABLES 6

(See Instructions)

Attachment C



  [Alaska 2000]

TABLE 7

STATE BOND FORFEITURE ACTIVITY

(Permanent Program  Permits)

Number

of Sites

       Dollars Disturbed

Acres

Bonds forfeited as of September 30, 1999 
A

0 0 0

Bonds forfeited during EY 2000 0 0 0

Forfeited bonds collected as September 30, 1999 
A

0 0 0

Forfeited bonds collected during EY 2000 0 0 0

Forfeiture sites reclaimed during EY 2000 0 0
B

0

Forfeiture sites repermitted during EY 2000 0 0

Forfeiture sites unreclaimed as of September 30, 2000 0 0

Excess reclamation costs recovered from permittee 0 0

Excess forfeiture proceeds returned to permittee 0 0

A
Includes data only for those forfeiture sites not fully reclaimed as of this date.

B
Cost of reclamation, exclud ing general administrative expenses.
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TABLE 8
    

STATE STAFFING
(Full-time equivalents at end of evaluation year)

Function EY 2000

 

Regulatory Program

Permit review . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.25

Inspection . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.53

Other (ad ministrative, fiscal, pe rsonnel, etc.) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.02

SUB-TOTAL 3.80

AML Program 5.00

TOTAL 8.80
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TABLE 9
    

FUNDS GRANTED TO [STATE] BY OSM
(Millions of dollars)

EY 2000

Type of
Grant

Federal
Funds

Awarded

Federal Funding
as a Percentage

of Total 
Program Costs

 Administration and enforcement 0.17 50%

 Small operator assistance 0 0

Totals 0.17
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I. Introduction 
 
The Surface Mining Control and Reclamation Act of 1977 (SMCRA) created the Office 
of Surface Mining Reclamation and Enforcement (OSM) in the Department of the 
Interior. SMCRA provides authority to OSM to oversee the implementation of and 
provide Federal funding for State regulatory programs that have been approved by OSM 
as meeting the minimum standards specified by SMCRA. This report contains summary 
information regarding the Alaska program and the effectiveness of the Alaska program in 
meeting the applicable purposes of SMCRA as specified in Section 102. This report 
covers the period of October 1, 2001 to September 30, 2002. Detailed background 
information and comprehensive reports from the program elements evaluated during the 
period are available for review and copying at the Olympia, Washington OSM Office. 
 
The following acronyms are used in the report: 
 
  
  
 DMLW Division of Mining, Land and Water 
 
 DNR  Alaska Department of Natural Resources 
 
 GVEA  Golden Valley Electric Association 
 
 NOV  Notice of Violation 
   
 OSM  Office of Surface Mining 
 
 OTT  Office of Technology Transfer 
 
 PF  Poker Flats 
 
 PITS  Permit Information Tracking System 
 
 SMCRA Surface Mining Control and Reclamation Act of 1977 
 
 TBR  Two Bull Ridge 
 
 TDN  Ten Day Notice 
 
 TIPS   Technical Information Processing System 
 
 UCM  Usibelli Coal Mine Inc. 
 
 WRCC  Western Region Coordinating System 
 
 GRP  Gold Run Pass 
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 EPA  U.S. Environmental Protection Agency 
 
 NPSI  Nerox Power Systems Inc. 
 
 
II. Overview of the Alaska Coal Mining Industry 
 
As stated in previous annual evaluation reports, Alaska is home to enormous coal 
reserves, estimated to be approximately 170 billion tons; however, presently, coal mining 
does not contribute significantly to the overall economy of the State. Most of the 
economic benefits resultant from the coal industry are realized at the local level. At 
present, Healy, Alaska is the only area where active coal mining is taking place. Despite 
the fact that the Healy area economy is becoming more diversified, primarily due to 
increased tourism, the area relies heavily on the economic contributions made possible by 
the mining activity. 
 
The three actively producing surface mines are located in the Hoseanna Creek Valley, 
near Healy, and historically employ approximately 125 to 150 people and the adjacent 
Golden Valley Electric Association (GVEA) mine mouth power plant employs about 
another 50 people. Much of the coal mined in the Hoseanna Creek Valley is burned by 
the GVEA power plant; however, some is transported by rail and truck to other facilities 
in Fairbanks and to military bases throughout the State. In the past, the mine operator, 
Usibelli Coal Mine Inc. (UCM) has exported a sizable portion of the approximately 1.6 
million tons mined in the area to South Korea. 
 
However, towards the end of the evaluation year, the South Korean government 
terminated their coal contract with UCM. This probably will result in decreased 
production during the next evaluation cycle. The decreased production will also result in 
a smaller workforce in the near term with employment projected to decrease to around 
100. 
 
Not only is UCM the largest year-round employer in the Healy area, the company is very 
active in the community by supporting many local activities. Before the Korean contract 
was terminated, approximately 1.6 million tons of coal was mined annually in the Healy 
area. In spite of the setback associated with the loss of coal sales to South Korea, UCM is 
confident it is temporary and is working with the GVEA power plant to explore various 
options as well as pursuing new coal markets. 
 
UCM is near completion of its coal mining activities at its Gold Run Pass Mine (GRP). 
Coal production is increasing at the Two Bull Ridge Mine (TBR), which lies north of the 
Poker Flats Mine (PF) just across the Hoseana Creek. At full production, the Two Bull 
Ridge Mine is capable of producing approximately 2.1 million tons of coal. 
 
On April 4, 2002, DNLW approved UCM’s Rosalie Mine surface coal mine permit in the 
Healy Creek Valley approximately 7 miles east of Healy, Alaska. This mine has an 
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estimated 6.7 million tons of reserves and an estimated mine life of 13.5 years. This is the 
first new surface coal mine permit issued by the Division of Mining, Land and Water 
(DMLW) since the Two Bull Ridge permit was issued in 1997. 
 
UCM has assumed, through permit transfer, the leasing and mining rights to two 
additional DMLW permits as well as an exploration permit. UCM plans to develop this 
area when the coal market improves. The permits are located in an area known as 
Wishbone Hill, about 1 hour northeast of Anchorage, near the town of Sutton. 
Considering that transportation concerns and costs often make Alaska coal economically 
unfeasible, the location of UCM’s Wishbone Hill permits could trigger increased mining 
activity in the State. Although UCM has not actively pursued production at the Wishbone 
Hill Mine, they renewed both permits associated with that area during this evaluation 
year. 
  
At the close of the 2000 evaluation cycle, the operator of a struggling underground coal 
mine, the Jonesville Mine, also located in the Sutton area, was in the process of selling 
it’s assets to another company. The potential mine purchaser had expressed an interest to 
the DMLW staff in transferring the permit. Since that time, the present owner, Nerox 
Power Systems, Inc.(NPSI), has decided to retain both the coal leases and the permit. 
DMLW has been working diligently to address some remaining permitting issues. OSM 
and DMLW staffs are both interested in bringing closure to the issues associated with the 
NPSI operation. For more information, please refer to Sections IV and VIII of this report. 
This situation continues to be monitored by OSM. 
 
 
III. Overview of the Public Participation Opportunities in the Oversight Process 

and the State Program 
 
As stated in the past, there hasn’t been much public participation in the Alaska coal 
program due to its small scale, the size and impact of the coal industry and the 
remoteness of the active mining operations. Until the last few years, there has been little 
interest on the part of the coal industry to expand existing operations or to develop new 
mining sites; and, as a result, public interest in coal mining and DMLW activities has 
been virtually nonexistent.  
 
As has been mentioned in previous oversight reports, the State and OSM have provided 
several opportunities over the years for public involvement in both permitting activities 
and overall SMCRA program development and administration. Both DMLW and OSM 
have published public notices over the years in the State’s two largest newspapers 
(Anchorage and Fairbanks) announcing DMLW sponsored public meetings at which 
interested parties could provide input. Over the years, the State has made other attempts 
to solicit public input, with limited success. 
 
In the past, DMLW management thought a more targeted approach was needed due to the 
size and remoteness of Alaska. DMLW approached the Alaska Center for the 
Environment and asked if a representative from that group would be interested in serving 
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on a multi-interest group representing all stakeholders. Although the Alaska Center for 
the Environment never formally appointed a representative nor accepted the State’s offer, 
the DMLW attempts to keep all stakeholders informed of its decisions. 
 
As previously mentioned, with the increased interest in the coal resources located in the 
Sutton area and with greater potential for impacts, the DMLW thought that a different 
approach to public involvement was needed. As stated earlier, Sutton is located 
approximately one hour northeast of Anchorage and has a higher population density than 
most of Alaska. To notify the local population of coal related activities, the DMLW 
publishes the normal newspaper notices as well as posts informational flyers throughout 
the Sutton community. The DMLW staff continues to keep the Sutton Community 
Council, the Chickaloon native community and the Buffalo Mine Road Community 
Council informed of all coal related activities. This is accomplished by attending Council 
meetings, distributing informational flyers and by arranging site visits for interested 
parties. DMLW has also encouraged representatives of UCM to attend Council meetings 
and to make presentations concerning their intentions in the area and to answer questions 
the residents may have. DMLW management has realized the benefits of involving all 
local stakeholders as early as possible in the decision making process. 
 
In the review and issuance of UCM’s Rosalie Mine Permit, DNLW conducted two public 
notice periods. Newspaper advertisements were placed in both the Anchorage and 
Fairbanks daily newspapers, flyers were posted on local bulletin boards, notices were 
mailed to DMLW’s mailing list and information was posted on DMLW’s website. Some 
public comments were received, but no issues of concern were raised. 
 
 It should be noted that public participation is increasing in the Sutton area. During the 
last couple of review cycles, public notices have generated a significantly higher number 
of public comments that have been addressed by DMLW. Additionally, a spin-off of the 
increased communications is that on several occasions, local residents have notified 
DMLW staff about acts of vandalism at the permit sites as well as safety concerns 
involving smoldering coal waste. 
 
In keeping with the State’s approach of targeting specific potentially impacted 
stakeholders, the DMLW invited the Alaska Coal Association and environmental groups 
to review and comment on its informal program amendment. The program amendment is 
intended to address the remaining issues/deficiencies associated with Alaska’s coal 
mining regulations as identified by OSM. The Alaska Coal Association and 
environmental groups are still reviewing the informally submitted regulations. 
 
Another factor that has triggered increased public participation is the DMLW’s increased 
use of the Internet to publicize permitting decisions, to make available permitting and 
other related documents and to solicit public participation and input. The DMLW has put 
all of the coal permits on CD’s and has even placed a copy of the Wishbone Hill permits 
in the Sutton and Palmer public libraries for public viewing.  
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IV Major Accomplishments/Issues/Innovations in the Alaska Program 
 
After many years of false starts, staffing changes and inactivity, the DMLW submitted to 
OSM, in September, an informal program amendment package intended to address 78 
program issues identified by OSM. OSM staff worked with DMLW staff during the 
evaluation year to assist them in preparing the amendment package. After addressing 
OSM’s comments and those of the Alaska Coal Association and environmental groups, 
the DMLW will submit the formal program amendment package to OSM for 
consideration. 
 
For the first time since program approval, a joint mine evaluation was conducted by staff 
from the DMLW, OSM and the U.S. Environmental Protection Agency (EPA) during the 
month of September. The main focus of the site visit was sedimentation ponds and other 
drainage control structures. 
 
The DMLW has been revising and improving its data management system, Coal 
Permitting Information Tracking System (Coal PITS). As discussed in the 2001 annual 
evaluation report, the State was working on its second-generation data management 
system Coal PITS-2. Since then, the DMLW has been working with a person from the 
Colorado regulatory program, under an OSM Office of Technology Transfer (OTT) grant 
to develop Coal PITS-3. For more information, see Section VI, OSM Assistance. 
 
As part of its data management system, the DMLW has accumulated and cataloged 
thousands of digital photos of all active operations, exploration sites and areas of 
potential coal mining. The Alaska Department of Natural Resources has adopted the 
system of digital photo storage and retrieval developed by DMLW. This will dovetail 
with Coal PITS-3 which is intended to integrate more information from other Divisions 
within DNR for use by the DMLW staff. 
 
The DMLW has worked closely with the UCM staff to accomplish a tremendous amount 
of grading at the Poker Flats Mine. The operator should finish all mining at Poker Flats 
this year and enter into the reclamation phase. 
 
The Nerox Power Systems, the permittee for the Jonesville Underground Mine, located 
near Sutton, has resolved most of its lease issues with the mineral owner, the Alaska 
Mental Health Trust Fund and has paid one year of royalties in advance. The DMLW was 
instructed to suspend all re-permitting activities until the lease issues were resolved. 
Although outside of the purview of this evaluation cycle, the DMLW recently provided 
Nerox Power Systems with the completeness and technical review findings for its  
re-permitting application. 
 
DMLW has made the digital versions of all active mine permit application packages 
available for viewing on the internal DNR network (which is also accessible to OSM). 
Also, the DMLW has posted information about the Alaska Regulatory Program on its 
website. For those interested, the Internet address is: 
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www.dnr.state.ak.us/mine.wat/coal/coal/htm 
 

The DMLW is effectively maintaining and administering the Alaska Surface Coal 
Mining and Reclamation Act. OSM expects DMLW to finalize and submit to OSM a 
formal program amendment, to continue making progress on the Nerox Power System re-
permitting effort, to successfully complete Coal PITS-3 and to continue working with the 
operators, promoting reclamation on all active sites. 
 
V Success in Achieving the Purposes of SMCRA as Determined by Measuring 

and Reporting End Results 
 
To further the concept of reporting end results, the findings from performance standard 
and public participation evaluations are being collected for a national perspective in terms 
of the number and extent of observed off-site impacts, the number of acres that have been 
mined and reclaimed and which meet the bond release requirements for the various 
phases of reclamation, and the effectiveness of customer service provided by the State. 
Individual topic findings are available in the Olympia, Washington OSM Office. The 
information provides additional details on how the following evaluation and 
measurements were conducted. 
 

A. Off-site Impacts 
 
On July 15 through 17, 2002, the Reclamation Specialist from OSM’s Olympia Office, 
along with two DMLW inspectors, conducted oversight inspections at three active UCM 
coal mines operating in the Hoseana Creek Valley near Healy. 
 
The focus of the three mine inspections was on sedimentation structures, drainage control 
systems and erosion.  Although an issue arose concerning a series of sedimentation ponds 
on the Two Bull Ridge Mine, OSM did not issue a Ten-day Notice (TDN) and no Notice 
of Violation (NOV) was written by the State inspectors.  
 
There were no violations observed during the July inspection nor during the joint 
OSM/UCM /EPA site visit made during September and as shown on Table 4, no off-site 
impacts were identified during the entire evaluation year. 
 

B. Reclamation Success 
 
As Table 5 indicates, the State received an application for 68.6 acres of Phase I and Phase 
II bond release on the Gold Run Pass permit area. DMLW conducted a bond release 
inspection during this evaluation period, and determined that the bond release can be 
approved. Currently, DMLW staff is working with UCM staff to finalize approval.  
 

C. Customer Service 
 
The DMLW has actively sought to increase public awareness and involvement. Not until 
UCM’s recent leasing/repermitting activities in the more populated Sutton area, has the 
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public shown much interest in Alaska’s coal program. DMLW attempts to meet regularly 
with the Sutton Community Council, the Chickaloon native community and the Buffalo 
Mine Road Community Council and when appropriate, make UCM staff available to the 
same groups. The DMLW staff, on numerous occasions, has conducted site visits with 
interested citizens living in the Sutton area; however, the staff at DMLW does not 
anticipate much in the way of public participation or input until active mining 
commences in the Sutton area. 
 
During this evaluation cycle, DMLW approved the Rosalie Mine Permit, Alaska’s first 
new coal mine permit in six years. Although some public comments were received, no 
issues of concern were raised. 
 
During this evaluation cycle, the DMLW renewed both of the Wishbone Hill permits. 
Although the permit areas are located in the Sutton area, the public did not show much                                    
interest in the permitting process. The DMLW did not receive any citizen complaints 
during this evaluation cycle. 
 
VI OSM Assistance 
 
The DMLW continues to work on its electronic permitting initiative, which at this time 
has two fully searchable permits (text and AutoCAD maps) in electronic format. The 
operators of other mines and two exploration sites have submitted partial electronic 
documents. In order to assist the State in its paperless office implementation, OSM 
provided the opportunity to attend presentations by Virginia’s Division of Mined Land 
Reclamation on their electronic permitting system and Colorado on their electronic 
permitting data base system. These presentations have encouraged DMLW to upgrade 
Coal PITS with OSM’s Office of Technology Transfer assistance. The new data 
management system will allow DMLW to track all permitting activities, including 
inspection and enforcement actions, disturbance and reclamation progress, mapping and 
imagery. 
 
OSM provided technical assistance on co-jurisdictional bonding for Federal, State and 
Local agencies with jurisdiction over reclamation of a silver mine in Alaska. OSM 
drafted some model forms based on the U.S. Forest Service surety bond and letter of 
credit forms for the Alaska DNR and State Attorney General’s Office. Also, upon 
request, OSM provided DMLW with articles and information about the status of the 
surety industry. 
 
OSM provided the following materials to the DMLW technical library: two manuals 
entitled, Performing Water Quality Flow Measurements At Mine Sites, and Technical 
Measures For the Investigation of Fugitive Methane Hazards in Areas of Coal Mining; 
two textbooks entitled, Soil Erosion and Explosives, Engineering, Construction 
Vibrations and Geotechnology; three other publications, two journal article reprints, 
seven CD-ROMs and three videos including an eight-hour training course on Acid Rock 
Drainage Prediction and Treatment. Through the OTT, Alaska provided the WRCC a 
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copy of its draft Surface Coal Mine Blasters Study Guide, and provided opportunity to 
review and comment on the materials prior to finalizing them. 
 
OSM also provided the opportunity for one DMLW employee to participate in and make 
a presentation at OSM’s interactive forum on Approaching Bond Release: Post Mining 
Land Use in the Arid and Semi-Arid West held August 25-30 in Bismarck, North Dakota. 
The DMLW staff member  participated in two GIS workshops and made two Power Point 
presentations entitled, Introduction to Digital Images and Common File Types and Post 
Mining Land Use in Alaska. He also participated with the other six western State 
representatives in the closing session, Post Mining Land Use and Bond Release Statistics. 
 
Additionally, staff from OSM’s Technical Information Processing Systems (TIPS) staff 
conducted a three-day AutoCAD training course in Anchorage during February. The 
training was conducted jointly for staff from DMLW and staff from the U.S. Bureau of 
Land Management located in the Anchorage area. TIPS staff also conducted routine 
servicing functions on DMLW TIPS computer hardware during the month of October. 
 
VII General Oversight Topic Reviews 
 
As in previous evaluation years, OSM and DMLW have kept the program oversight 
process simple and flexible, concentrating on a few program areas and being able to 
adjust oversight objectives quickly if agreed upon by both parties. This approach is 
workable due to the small scale of the Alaska program and industry operating in the 
State. Another factor is the solid working relationship and open lines of communication 
between the DMLW staff and OSM staff. A core of two people anchors the oversight 
team with technical support being provided on an Ad Hoc basis. As addressed in the 
Annual Evaluation Plan, OSM and DMLW identified a couple program areas that 
warranted follow-up evaluation from previous years. The program areas are identified 
below: 
 

• DMLW’s maintenance of its approved program 
 
• DMLW’s handling of the Nerox Power System Inc.’s permit 
 

Additionally, OSM receives information concerning several other general program areas 
as agreed upon in the Annual Evaluation Plan. 
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 Maintenance of Approved Program 
 
This topic, a follow-up topic from previous years was selected because not much was 
done to address program maintenance during the 2001 evaluation cycle. OSM’s 
Management Council has identified program maintenance as a high priority for the 
agency. This is due in part because some citizen-based lawsuits have been filed 
against some other State regulatory agencies for not adequately maintaining their 
approved program in accordance with SMCRA. During the 2001 evaluation year, 
OSM prepared and forwarded to DMLW a complete list of needed modifications to 
the Alaska program. The State committed to working with OSM to resolve the 
remaining issues. 
 
A tentative schedule and draft list of program revisions were submitted by DMLW to 
OSM for review and comment. Due to budget constraints and the events of 
September 11, 2001, a working meeting planned in Anchorage did not take place. 
Numerous telephone conversations between OSM staff and DMLW staff concerning 
program amendment issues took place during the evaluation year. During the 2002 
evaluation year, the DMLW staff made working on the program amendment a top 
priority. An OSM staff member spent one week in Anchorage working with the State 
staff to resolve some issues and to provide some guidance on this matter. 
 
A follow-up meeting was held in Anchorage in early September to resolve a few 
remaining issues and to review a draft informal program amendment package. After 
making some last minute revisions based on those discussions, DMLW submitted an 
extensive informal program amendment package to OSM in late September 2002. 
The amendment package is intended to address approximately 78 issues identified by 
OSM over the years. OSM is currently in the final stages of its review and will 
provide DMLW with its comments.  
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 DMLW’s Administration of the Nerox Power Systems Permit 
 

This is a follow-up review topic that continues to be a nagging problem for DMLW 
staff and management. 
 
Nerox Power Systems Inc. holds a permit for the Jonesville underground coal mine 
located near Sutton, Alaska, about 60 miles northeast of Anchorage. Nerox permitted 
the previously disturbed and abandoned site with the intention of reopening the 
underground mine and taking advantage of the existing transportation system and 
proximity to Anchorage. After an initial flurry of on-site improvements and monetary 
investments, Nerox encountered some financial setbacks, and coupled with 
decreasing coal prices never mined any coal from the Jonesville site. Concurrently, 
Nerox lost a court case and was ordered to pay a sizeable judgment, $300,000, to 
three contractors for work performed at the mine. The decision remains under appeal 
by Nerox. 
 
 DMLW, not wanting to forfeit the bond and possibly force Nerox into bankruptcy, 
attempted to work with the permittee to ensure that environmental controls were in 
place and that no off-site impacts occurred while Nerox attempted to find a buyer for 
the mine. Both the State and OSM thought that this was the best approach, in light of 
the fact that several other companies had expressed interest in the Jonesville site. 
 
During the 2000 evaluation year, DMLW was in the process of reviewing a permit 
transfer application. All NOV’s and Reclamation Directives had been complied with 
and all required abatement work had been accomplished. A Nerox employee was 
given the responsibility to address permit related deficiencies as well as ensure on the 
ground compliance during the permit transfer process. Although some progress had 
been made, it became apparent that the permit transfer was not going to happen due to 
problems associated with the State lease. 
 
Since DMLW was planning to combine the permit transfer effort with the permit 
renewal effort in an attempt to clean up the current permit, they had to shift priorities 
and focus solely on the permit renewal effort. Nerox has submitted a timely permit 
renewal application to DMLW for processing, but has been less than diligent in 
responding to the State’s request for additional information. As in the past, lack of 
money seems to be the problem. 
 
Concurrent with DMLW’s re-permitting efforts, the Alaska Mental Health Trust Land 
Office requested that DMLW cease all permit application processing activities until 
Nerox  had resolved all lease related issues involving the Mental Health Trust Funds 
lands. The DMLW stopped all permit related reviews and at the end of the evaluation 
year, everything was on hold. (Note: At the beginning of the calendar year, the 
DMLW received word from the Mental Health Trust Land Office that most 
lease/royalty related issues had been resolved and gave DMLW the go-ahead to 
resume processing the permit renewal application. On January 6, 2003, the DMLW 
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provided Nerox Power Systems Inc. with a lengthy completeness/ technical review 
list of issues that need to be addressed. 
 
DMLW continues to enforce strictly the permit conditions. The staff continues to 
conduct regular mine inspections, and are ensuring that NPSI is diligent in mitigating 
any off-site impacts, maintaining the mine site in a safe condition, and keeping 
current with their monitoring and maintenance requirements. OSM will continue to 
monitor this on-going issue and provide support when requested.   
 
 
 
For more information on these evaluation topics, or any other aspect of the 2002 
annual oversight process, feel free to contact: 
 
 Office of Surface Mining 
 Evergreen Plaza Building, Suite 703 
 711 Capitol Way 
 Olympia, Washington 98501 
 Attn: Glenn Waugh 
 (360) 753-9538 
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APPENDIX A: 
 
These tables present data pertinent to mining operations and State and Federal regulatory 
activities within Alaska. They also summarize funding provided by OSM as well as 
Alaska staffing. Unless otherwise specified, the reporting period for the data contained in 
all of the tables is October 1, 2001 to September 30, 2002. Additional data used by OSM 
in its evaluation of Alaska’s performance is available for review in the evaluation files 
maintained by the Olympia, Washington OSM Office. 
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APPENDIX B: 
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I. Introduction 
 
The Surface Mining Control and Reclamation Act of 1977 (SMCRA) created the Office 
of Surface Mining Reclamation and Enforcement (OSM) in the Department of the 
Interior. SMCRA provides authority to OSM to oversee the implementation of and 
provide Federal funding for State regulatory programs that have been approved by OSM 
as meeting the minimum standards specified by SMCRA. This report contains summary 
information regarding the Alaska program and the effectiveness of the Alaska program in 
meeting the applicable purposes of SMCRA as specified in Section 102. This report 
covers the prod of October 1, 2000 to September 30, 2001. Detailed background 
information and comprehensive reports from the program elements evaluated during the 
period are available for review and copying at the Olympia, Washington OSM Office. 
 
The following acronyms are used in the report: 
 
 AML  Abandoned Mine Lands 
  
 DMLW Division of Mining, Land and Water 
 
 DNR  Alaska Department of Natural Resources 
 
 EY  Evaluation Year 
  
 GVEA  Golden Valley Electric Association 
 
 NOV  Notice of Violation 
 
 NTTP  National Technical Training Program 
 
 OSM  Office of Surface Mining 
 
 OTT  Office of Technology Transfer 
 
 PF  Poker Flats 
 
 PITS  Permit Information Tracking System 
 
 SMCRA Surface Mining Control and Reclamation Act of 1977 
 
 TBR  Two Bull Ridge 
 
 TDN  Ten Day Notice 
 
 TIPS   Technical Information Processing System 
 
 UCM  Usibelli Coal Mine Inc. 
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 WRCC  Western Region Coordinating System 
 
 
II. Overview of the Alaska Coal Mining Industry 
 
Alaska is home to enormous coal reserves, estimated to be approximately 170 billion 
tons; however, presently, coal mining does not contribute significantly to the overall 
economy of the State. Most of the economic benefits from the coal industry are realized 
at the local level. Healy, Alaska is presently the location of the only active coal mining in 
the State. Despite the fact that the Healy area economy is becoming more diversified, 
primarily due to increased tourism, the area benefits greatly from the economic 
contributions made possible by the mining activity. 
 
The three active surface mines are located in the Hoseanna Creek Valley, near Healy, and 
employ approximately 150 people and the adjacent Golden Valley Electric Association 
(GVEA) mine mouth power plant employs about another 50 people. Much of the coal 
mined in the Hoseanna Creek Valley is burned by the GVEA power plant; however, 
some is transported by rail and truck to other facilities in Fairbanks and to military bases 
throughout the State. The mine operator, Usibelli Coal Mine Inc. (UCM) also exports a 
sizable portion of the coal to South Korea. 
 
Not only is UCM the largest year-round employer in the Healy area, the company is very 
active in the community by supporting many local activities. Currently, about 1.6 million 
tons of coal is mined annually in the Healy area. Baring any unforeseen circumstances, 
there is a good likelihood that production will increase because Usibelli is now producing 
from its Two Bull Ridge Mine (TBR) which is across the Hoseanna Creek from its Poker 
Flats Mine (PF). The mine, permitted in late 1997, will produce approximately 2.1 
million tons of coal annually at full production. 
 
UCM has assumed through permit transfer, the leasing and mining rights to two 
additional Division of Mining, Land and Water (DMLW) permits as well as an 
exploration permit. UCM plans to develop this area when the coal market improves. The 
permits are located in an area known as Wishbone Hill, about 1 hour northeast of 
Anchorage, near the town of Sutton. Considering that transportation concerns and costs 
often make Alaska coal economically unfeasible, the location of UCM’s Wishbone Hill 
permits could trigger increased mining activity in the State. The Wishbone Hill permits 
are due to be renewed in early 2002. 
 
Although no coal removal has occurred at the Wishbone Hill location, the fact that UCM 
picked up the permits could be a positive indication that UCM is not only committed to 
operating in the Healy Valley, but possibly Statewide as well. 
 
At the close of the 2000 evaluation cycle, the operator of a struggling underground coal 
mine, the Jonesville Mine, also located in the Sutton area, was in the process of selling 
it’s assets to another company. The potential mine purchaser had expressed an interest to 

 4
Attachment C

jfrenkert
Highlight

jfrenkert
Highlight



the DMLW staff in transferring the permit. Since that time, the present owner, Nerox 
Power Inc., has decided to retain both the coal leases and the permit. DMLW has been 
working diligently to address some remaining permitting issues. OSM and DMLW staffs 
are both interested in bringing closure to the issues associated with the Nerox Power 
operation. DMLW staff has indicated that should the outstanding permitting issues 
remain unresolved much longer, other options will be explored. This situation continues 
to be monitored by OSM. 
 
 
III. Overview of the Public Participation Opportunities in the Oversight Process 

and the State Program 
 
Historically, there hasn’t been much public participation in the Alaska coal program due 
to its small scale, the size and impact of the coal industry and the remoteness of the active 
mining operations. Until the last few years, there has been little interest on the part of the 
coal industry to expand existing operations or to develop new mining sites; and, as a 
result, public interest in coal mining and DMLW activities has been minimal. 
 
As has been mentioned in previous oversight reports, the State and OSM have provided 
several opportunities over the years for public involvement in both permitting activities 
and overall SMCRA program development and administration. Both DMLW and OSM 
have published public notices over the years in the State’s two largest newspapers 
(Anchorage and Fairbanks) announcing DMLW sponsored public meetings at which 
interested parties could provide input. Over the years, the State has made other attempts 
to solicit public input, all to no avail. 
 
In the past, DMLW management thought a more targeted approach was needed due to the 
size and remoteness of Alaska. DMLW approached the Alaska Center for the 
Environment and asked if a representative from that group would be interested in serving 
on a multi-interest group representing all stakeholders. Although the Alaska Center for 
the Environment never formally appointed a representative nor accepted the State’s offer, 
the DMLW attempts to keep all stakeholders informed of its decisions. 
 
As previously mentioned, with the increased interest in the coal resources located in the 
Sutton area and with greater potential for impacts, the DMLW thought that a different 
approach to public involvement was needed. As stated earlier, Sutton is located 
approximately one hour northeast of Anchorage and has a higher population density than 
most of Alaska. To notify the local population of coal related activities, the DMLW 
publishes the normal newspaper notices as well as posts informational flyers throughout 
the Sutton community. The DMLW staff continues to keep the Sutton Community 
Council, the Chickaloon native community and the Buffalo Mine Road Community 
Council informed of all coal related activities. This is accomplished by attending Council 
meetings, distributing informational flyers and by arranging site visits for interested 
parties. DMLW has also encouraged representatives of UCM to attend Council meetings 
and to make presentations concerning their intentions in the area and to answer questions 
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the residents may have. DMLW management has realized the benefits of involving all 
local stakeholders as early as possible in the decision making process. 
 
 It should be noted that public participation is increasing in the Sutton area. During the 
last couple of review cycles, public notices have generated a significantly higher number 
of public comments that have been addressed by DMLW. Another factor that has 
triggered increased public involvement is the DMLW’s increased use of the Internet to 
publicize permitting actions, to make available permit related documents and to solicit 
public input. 
 
As previously reported, the Alaska Department of Natural Resources (DNR), has 
published a detailed and informative publication entitled, Mining Reclamation in Alaska, 
Just Doing It Right. This 37- page publication focuses on reclamation requirements and 
practices employed by the coal industry and the hard-rock mining industry. One chapter 
is dedicated to the State’s Abandoned Mined Land Reclamation program (AML). Also, 
the publication recognizes past winners of the Alaska Reclamation Award. This 
publication was widely distributed to interested parties when it was first published. 
Having been available for several years, the DMLW still receives occasional requests for 
the publication; despite the informational value of the publication, it doesn’t seem that it 
resulted in any increased public participation. DMLW has put the 10-volume Wishbone 
Hill permit on CD and has placed a copy of it in both the Sutton and Palmer public 
libraries. The Wishbone Hill permits are to be renewed early into the next evaluation 
cycle and the DMLW staff anticipates quite a bit of public participation in that process. 
 
 
IV Major Accomplishments/Issues/Innovations in the Alaska Program 
 
The DMLW remains fully staffed. The mining engineer that was added to the staff during 
the last evaluation cycle has provided much needed support in the areas of permit 
processing, inspection/enforcement and program administration. There is stability in the 
staff and it is evident in the quality of the work being produced, particularly in the area of 
electronic permitting and data management. 
 
As discussed in previous evaluation reports, the DMLW signed off on the constructed 
buttress and grading work performed at UCM’s Poker Flats Mine. The work was required 
to abate a long-standing Notice of Violation (NOV) issued to UCM for unstable 
outslopes. During past DMLW/OSM mine site inspections, the vegetation on the 
outslopes was evaluated and found to be successful. There were some areas that OSM 
and DMLW were concerned about; areas that were showing signs of deep seeded erosion. 
So as to prevent erosion rills and gullies from becoming too established, DMLW and the 
operator developed a plan for identifying, measuring, mapping and monitoring the areas 
of concern.  
 
The DMLW staff has generated high quality, detailed maps of all significant erosion 
features located on the reclaimed outslopes. The maps are produced using UCM’s annual 
aerial photograph of the mine as a starting point. Each area of concern is identified, then 

 6
Attachment C

jfrenkert
Highlight



ground truthed and measured and mapped. The State and permittee can easily monitor the 
rills and gullies to determine if they are increasing in size or healing themselves. It should 
be noted that DMLW and UCM have entered into an extended ten-year monitoring 
program to ensure long-term success of the slope stability abatement work. 
 
As discussed in previous oversight reports, the State has made progress in developing a 
data management system. After some initial testing of the Coal Permit Information 
Tracking System (PITS), the DMLW planned some major modifications. Due to staffing 
and organizational changes, it took longer than anticipated to complete the revisions to 
Coal PITS. OSM continues to review the progress made in revising Coal PITS-2. The 
DMLW is working on adding more information into its data management system, 
primarily from other State agencies. This is an ongoing project that is discussed in more 
detail in Section VII. 
 
During the 1999 evaluation year, DMLW made available via the Internet, the coal 
program regulations. During the last two evaluation cycles, DMLW has posted all of the 
active coal permits on the Internet. For those interested, the Internet address is: 
 

www.dnr.state.ak.us/mine.wat/coal/coal.htm 
 

In late 1999, Alaska received its first permit related application electronically. Since that 
time, DMLW has expanded and improved its electronic permitting program. Currently, 
all active permits are in an electronic format, accessible by the public. Also, DMLW 
inspection reports are posted electronically. 
 
The DMLW is effectively maintaining and administering the Alaska Surface Coal 
Mining and Reclamation Act. 
 
 
V Success in Achieving the Purposes of SMCRA as Determined by Measuring 

and Reporting End Results 
 
To further the concept of reporting end results, the findings from performance standard 
and public participation evaluations are being collected for a national perspective in terms 
of the number and extent of observed off-site impacts, the number of acres that have been 
mined and reclaimed and which meet the bond release requirements for the various 
phases of reclamation, and the effectiveness of customer service provided by the State. 
Individual topic findings are available in the Olympia, Washington OSM Office. The 
information provides additional details on how the following evaluation and 
measurements were conducted. 
 

A. Off-site Impacts 
 
Routinely, the Reclamation Specialist from OSM’s Olympia, Washington Office 
conducts annual oversight inspections at the active surface coal mine sites located in the 
Healy, Alaska area. These oversight inspections, conducted jointly with staff from the 
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Alaska DMLW, are usually scheduled for late September. The reason for this is two-fold: 
(1) to coincide with the end of the oversight cycle, and (2) to allow for the maximum 
amount of growing time so as to be able to evaluate vegetation success more accurately. 
However, due to the tragic events of September 11, 2001, and to budget considerations, 
this year’s trip had to cancelled. 
 
This doesn’t deter OSM from monitoring the State’s performance in the areas of 
inspection and enforcement. OSM receives an electronic copy of each DMLW monthly 
inspection report, complete with digital photos. Additionally, OSM is provided copies of 
all enforcement actions and related documents generated by DMLW. This, coupled with 
routine telephone conversations with the DMLW staff and OSM’s familiarity with the 
Alaska mines, provide OSM staff with the necessary tools to assess the situation. 
 
Based on telephone conversations with the manager of Alaska’s coal program and a 
review of each monthly inspection report and each enforcement related document, none 
of the five Notices of Violations issued during this evaluation cycle were for observed 
off-site violations. In summary, of Alaska’s 10 inspectable units, none were found to 
have associated off-site impacts. 
 

B. Reclamation Success 
 
As Table 5 indicates, the State did not receive nor process any Phase I, Phase II, or Phase 
III bond release applications during this evaluation year. 
 

C. Customer Service 
 
The DMLW has actively sought to increase public awareness and involvement. Not until 
UCM’s recent leasing/repermitting activities in the more populated Sutton area, has the 
public shown much interest in Alaska’s coal program. DMLW attempts to meet regularly 
with the Sutton Community Council, the Chickaloon native community and the Buffalo 
Mine Road Community Council and when appropriate, make UCM staff available to the 
same groups. The DMLW staff, on numerous occasions, has conducted site visits with 
interested citizens living in the Sutton area; however, the staff at DMLW does not 
anticipate much in the way of public participation or input until active mining 
commences in the Sutton area. It should be noted that the State is scheduled to process a 
permit renewal application for the Wishbone Hill site; it is possible that this could trigger 
an increase in public involvement. There were no citizens complaints filed with the 
DMLW during this evaluation cycle. 
 
 
VI OSM Assistance 
 
Currently, the Division’s database files (permits, inspection reports, photographs, etc) are 
accessible to the Olympia Office via wide-area network. In order to assist DMLW in its 
implementation of paperless permitting, OSM provided electronic permitting funds for a 
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Canon digital video camera to capture images to be stored and used in DMLW’s 
electronic permitting database. 
 
OSM’s Technical Librarian filled 3 reference requests from DMLW; in addition, the 
Office of Technology Transfer (OTT) provided four publications and two CD-ROMs to 
the DMLW library. 
 
OSM’s Bonding Specialist provided onsite, technical assistance to Alaska’s DNR staff by 
presenting a 3-day bonding workshop. The workshop covered bonding regulations, 
bonding instruments, and procedures for four separate regulatory program staffs covering 
such topics as reclamation bonding for coal mining, bonding for non-coal mining and 
leasing of State lands. Prior to attending the OSM workshop, the staff indicated that they 
had not received any formal training on bonding or financial assurance processes. 
Therefore, this assistance benefited the State by providing practical and legal information 
the staff needed to review a variety of bonding instruments for compliance with the 
various bonding programs. At the State’s request, the Bonding Specialist reviewed 
procedures and bond forms and provided guidance and draft language to enhance the 
bond forms used by the Department of Natural Resources. In response to a DMLW 
request, the OSM Bonding Specialist provided the State with a quality control review of 
its coal mining reclamation bonds. Finally, the State staff was provided technical 
assistance on a variety of other bonding topics, including self-bonding and periodic 
updates to the list of surety companies authorized by the U. S. Treasury in Circular 570. 
 
OTT provided the opportunity for one DMLW staff person to attend the 18th national 
meeting of the American Society for Surface Mining and Reclamation, held June 3-7, 
2001 in Albuquerque, New Mexico. The theme of the conference was, “Land 
Reclamation – A Different Approach”. Ed Fogels, DMLW’s Coal Program Manager, 
made a presentation entitled, “Digital Photography Systems” to the full session. Mr. 
Fogels then made an enhanced presentation to the Western Regional Technical Team by 
including information on Alaska’s digital imaging program, training that his staff 
received from KODAK and DMLW’s dedicated server for digital photographs. 
 
In April of 2001, OSM’s National Technical Training Program (NTTP) provided a 21/2- 
day course entitled “Effective Writing” to the staff of DMLW. To maximize the benefits 
of the on-site course, staff from other DNR Divisions having a support role in the coal 
program also was invited to attend. The training course was well attended and very well 
received. 
 
Also, during the evaluation period, routine assistance was provided to DMLW in the 
areas of permitting, inspection and enforcement, forms development, rules interpretation, 
program maintenance and data management. 
 
OSM’s Olympia Office has a great working relationship with the DMLW staff, and as 
such, many informal telephone conversations take place in which various issues are 
discussed. Many times ideas are exchanged and suggestions are offered that don’t really 
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constitute formal OSM assistance; however as long as both agencies are satisfied with 
such an arrangement, it will continue. 
 
 
VII General Oversight Topic Reviews 
 
As in previous evaluation cycles, OSM and DMLW have chosen to keep the program 
oversight process simple and flexible, concentrating on a few program areas and being 
able to adjust oversight objectives quickly if agreed upon by both parties. This approach 
is workable due to the small scale of the Alaska program and industry operating in the 
State. Another factor is the solid working relationship and open lines of communication 
between the DMLW staff and OSM staff. A core of two people anchors the oversight 
team with technical support being provided on an Ad Hoc basis. As addressed in the 
Annual Evaluation Plan, OSM and DMLW identified a few program areas that warranted 
some follow-up evaluation from previous years. The program areas are identified below: 
 

• DMLW’s maintenance of its approved program 
• DMLW’s improvements to the Coal Permit Information Tracking 

System 
• DMLW’s handling of the Nerox Power System permit 
 

Additionally, OSM receives information concerning several other general program areas 
as agreed upon in the Annual Evaluation Plan. 
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 Maintenance of Approved Program 
 
This topic, a follow-up topic from the last evaluation cycle was selected because not 
much was done to address program maintenance this past year. OSM’s Acting 
Director and OSM’s Management Council have identified program maintenance as a 
high priority for the agency. This is due in part because some citizen-based lawsuits 
have been filed against some other State regulatory agencies for not adequately 
maintaining their approved program in accordance with SMCRA. During the 2001 
evaluation year, OSM prepared and forwarded to DMLW a complete list of needed 
modifications to the Alaska program. The State has committed to working with OSM 
to resolve the remaining issues. 
 
A tentative schedule and draft list of program revisions were submitted by DMLW to 
OSM for review and comment. Due to budget restraints and the events of September 
11th, a working meeting planned in Anchorage did not take place. Numerous 
telephone conversations between OSM staff and DMLW staff concerning program 
amendment issues took place during the evaluation year. The DMLW Coal Program 
Manager is planning a visit to Olympia, Washington in early 2002 to work on the 
program amendment package with OSM staff. Although this matter has been 
lingering for some time, a great deal of discussion and groundwork has been 
accomplished to date. With the renewed commitment from both staffs, a great deal of 
progress should take place during the next evaluation cycle. 
 
 DMLW’s Improvements to the Coal Permit Information Tracking System 

 
The State continues to revise and improve its data management system. The second- 
generation system, dubbed Coal PITS-2, is a much-improved version of the initial 
model, Coal PITS. However, DMLW feels that it can further improve the permit 
information tracking system. While attending an OSM sponsored “Electronic 
Permitting” forum, the Alaska representative was impressed with a presentation made 
by a representative from the State of Colorado. After discussing Coal PITS-2 with the 
Colorado representative, the DMLW staff thought that the Colorado system had some 
components worthy of inclusion into the Alaska data management system. The 
Colorado staff member was asked if he could possibly provide some technical support 
to the State of Alaska in further developing its system. 
 
OSM’s Office of Technology Transfer was approached and asked to help arrange 
some training and actual developmental support for the State of Alaska. OSM agreed 
to cover the travel costs associated with the Colorado staff member’s trip to 
Anchorage to train the entire DMLW staff as well as other appropriate DNR staff. In 
addition, the DMLW was interested in getting some technical support and assistance 
in upgrading it Coal PITS-2 system to more closely resemble the Colorado permit 
tracking system, thought by some to be one of the best. The training/support visit was 
scheduled for mid-September. Due to the events of September 11th, the trip was 
postponed until the next fiscal year. OSM will continue to evaluate the State of 
Alaska’s progress in this matter. 
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 DMLW’s Administration of the Nerox Power Systems Permit 

 
This is a follow-up review topic that continues to be a nagging problem for DMLW 
staff and management. 
 
Nerox Power Systems (Nerox) holds a permit for the Jonesville underground coal 
mine located near Sutton, Alaska, about 60 miles northeast of Anchorage. Nerox 
permitted the previously disturbed and abandoned site with the intention of reopening 
the underground mine and taking advantage of the exiting transportation system and 
proximity to Anchorage. After an initial flurry of on-site improvements and monetary 
investments, Nerox encountered some financial setbacks, and coupled with 
decreasing coal prices never mined any coal from the Jonesville site. Concurrently, 
Nerox lost a court case and was ordered to pay a sizeable judgment, $300,000, to 
three contractors for work performed at the mine. The decision remains under appeal 
by Nerox, and the outcome is being watched closely by the State. 
 
 DMLW not wanting to forfeit the bond and possibly force Nerox into bankruptcy, 
attempted to work with the permittee to ensure that environmental controls were in 
place and that no off-site impacts occurred while Nerox attempted to find a buyer for 
the mine. Both the State and OSM thought that this was the best approach, in light of 
the fact that several other companies had expressed interest in the Jonesville site. 
 
During the 2000 evaluation year, DMLW was in the process of reviewing a permit 
transfer application. All NOVs and Reclamation Directives had been complied with 
and all abatement work had been accomplished. A Nerox employee was given the 
responsibility to address permit related deficiencies as well as ensure on the ground 
compliance during the permit transfer process. It became apparent that the permit 
transfer was not going to happen due to problems associated with the State lease. 
 
Since DMLW was planning to combine the permit transfer effort with the permit 
renewal effort in an attempt to clean up the current permit, they had to shift priorities 
and focus solely on the permit renewal effort. Nerox has submitted a timely permit 
renewal application to DMLW for processing, but has been less than diligent in 
responding to the State’s request for additional information. As in the past, lack of 
money seems to be the problem.  
 
The DMLW has had some successes and some setbacks in working with Nerox in re-
permitting the Jonesville Mine. At the end of the evaluation period, all requested 
work on the ground had been accomplished and DMLW inspectors have not 
identified any off-site impacts. DMLW has worked with other State agencies 
involved with this site, primarily the Land Division concerning issues associated with 
the Mental Health Trust Fund Land status that the site carries. At the end of this 
evaluation period, Nerox was attempting to renegotiate its lease with the State due to 
the lack of due diligence in developing the site. Also the DMLW was considering 
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placing a drop-dead date upon Nerox relative to the lack of a timely response to 
DMLW’s request for additional permitting information.  
 
The DMLW continues to work with the permittee to ensure compliance with 
environmental requirements while at the same time avoiding action that may trigger 
the permittee to forfeit his reclamation bond. The Chief of the Coal Regulatory 
Program has indicated that he is willing to continue working with the permittee a little 
longer, however the clock is ticking. He also stated that he is prepared to initiate bond 
forfeiture proceedings if the State’s interest were about to be jeopardized. 
 
While OSM has agreed with DMLW’s approach to date, the State is encouraged to 
draw a line in the sand and not allow this situation to continue much longer. The 
permittee understands DMLW’s position and the limited options available to them. 
OSM strongly encourages DMLW to bring this issue to closure during the next 
evaluation year. 
 
For more information on these evaluation topics, or any other aspect of the 2001 
annual oversight process, feel free to contact: 
 
 Office of Surface Mining 
 Evergreen Plaza Building, Suite 703 
 711 Capitol Way 
 Olympia, Washington 98501 
 Attn. Glenn Waugh 
 
 (360) 753-9538 
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APPENDIX A: 
 
 
These tables present data pertinent to mining operations and State and Federal regulatory 
activities within Alaska. They also summarize funding provided by OSM as well as 
Alaska staffing. Unless otherwise specified, the reporting period for the data contained in 
all of the tables is October 1, 2000 to September 30, 2001. Additional data used by OSM 
in its evaluation of Alaska’s performance is available for review in the evaluation files 
maintained by the Olympia, Washington OSM Office. 
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I. Introduction 
 
The Surface Mining Control and Reclamation Act of 1977 (SMCRA) created the Office 
of Surface Mining Reclamation and Enforcement (OSM) in the Department of the 
Interior. SMCRA provides authority to OSM to oversee the implementation of and 
provide Federal funding for State regulatory programs that have been approved by OSM 
as meeting the minimum standards specified by SMCRA. This report contains summary 
information regarding the Alaska program and the effectiveness of the Alaska program in 
meeting the applicable purposes of SMCRA as specified in Section 102. This report 
covers the period of July 1, 2004 to June 30, 2005. Detailed background information and 
comprehensive reports from the program elements evaluated during the period are 
available for review and copying at the Olympia, Washington OSM Office. 
 
The following acronyms are used in the report: 
 
  
  
 DMLW Division of Mining, Land and Water 
 
 GVEA  Golden Valley Electric Association 
 
 NOV  Notice of Violation 
   
 OSM  Office of Surface Mining 
 
 OTT  Office of Technology Transfer 
 
 PF  Poker Flats 
  
 SMCRA Surface Mining Control and Reclamation Act of 1977 
 
 TBR  Two Bull Ridge 
  
 UCM  Usibelli Coal Mine Inc. 
 
 WRC    Western Regional Center  
 
 GRP  Gold Run Pass 
 
 TIPS  Technical Innovation and Professional Services 
 
 AML  Abandoned Mine Lands 
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II. Overview of the Alaska Coal Mining Industry 
 
Alaska is home to enormous coal reserves, estimated to be approximately 170 billion 
tons. Currently, Healy, Alaska is the only area where active coal mining is taking place. 
Historically, Usibelli Coal Mine Inc. (UCM) has employed upwards of 125 to 150 
employees at the mines. Even though the Healy area economy is becoming more 
diversified, primarily due to increased tourism, the area relies heavily on the economic 
contributions made possible by the mining activity. 
 
Usibelli Coal Mine Inc. is a family owned company and has very strong ties to the Healy 
area. It is the largest year-round employer in the area. The company not only currently 
employs approximately 100 people at the mine, it is a strong supporter of youth services, 
education, health and social services and civic activities in the Healy area. Directly, UCM 
accounts for approximately an additional 80 jobs between the adjacent Golden Valley 
Electric Association (GVEA) mine mouth power plant, the Alaska Railroad Corporation 
and the Seward Coal Terminal located in Seward, Alaska. Indirectly, UCM mining 
activities benefit over 400 individual contractors/vendors located between Anchorage and 
Fairbanks with approximately 200 additional individuals being employed by the various 
power plants located throughout the interior of Alaska that burn coal mined from the 
Usibelli sites. 
 
Since 1985, UCM has exported a sizable portion of its production to South Korea. 
However, in 2002, Indonesia outbid UCM for the Korean contract and the South Korean 
government terminated their coal contract with UCM. This resulted in decreased 
production during the 2003 evaluation cycle. The drop in production also resulted in a 
smaller workforce with employment decreasing to around the current level of 100. Since 
then, world coal prices have rebounded and UCM has once again begun exporting 
approximately 400,000 tons of coal to South Korea. Before the Korean contract was 
terminated, approximately 1.6 million tons of coal was mined annually in the Healy 
valley. With the new Korean contract in place, UCM now produces 1.72 million tons. 
During the past evaluation cycle, UCM also negotiated a coal sales agreement with Chile 
for approximately  45,000 tons of low sulphur coal to be test-burned in a power plant; 
shipment was scheduled to commence in August of 2004. UCM actually sent 3 shipments 
of approximately 50,000 tons each to Chile. UCM is confident production will rebound 
and is working with the GVEA power plant to explore various options as well as 
pursuing additional coal markets.  
 
UCM is nearing completion of its coal mining activities at its Gold Run Pass Mine (GRP) 
and is actively reclaiming the appropriate areas. The Alaska Division of Mining, Land 
and Water (DMLW) released approximately 70 acres of Phase I and Phase II bond at 
GRP during the 2004 evaluation cycle. Also, very little coal remains to be mined at the 
Poker Flats Mine (PF) with UCM having backfilled and graded and planted over 570 
acres. Coal production is increasing at the Two Bull Ridge Mine (TBR), which lies north 
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of the Poker Flats Mine (PF) just across the Hoseana Creek. At full production, the Two 
Bull Ridge Mine is capable of producing approximately 2.1 million tons of coal annually. 
 
On April 4, 2002, DMLW approved UCM’s Rosalie Mine permit in the Healy Creek 
Valley, approximately 7 miles east of Healy, Alaska. This mine has an estimated 6.7 
million tons of reserves and an estimated mine life of 13.5 years. This is the first new 
surface coal mine permit issued by the Division of Mining, Land and Water (DMLW) 
since the Two Bull Ridge permit was issued in 1997. Mining has not yet commenced at 
the Rosalie Mine. 
 
UCM has assumed, through permit transfer, the leasing and mining rights to two 
additional DMLW permits as well as an exploration permit. UCM plans to develop this 
area when the coal market improves. The permits are located in an area known as 
Wishbone Hill, about 1 hour northeast of Anchorage, near the town of Sutton. 
Considering that transportation concerns and costs often make Alaska coal economically 
unfeasible, the location of UCM’s Wishbone Hill permits could trigger increased mining 
activity in the State. UCM has not yet initiated any activity at the Wishbone Hill location. 
  
UCM has produced a conceptual design of a mine mouth power plant near an area known 
as Jumbo Dome, located north of the current mining operations. The proposal is for a 200 
megawatt power plant with an adjacent mine capable of producing 1.5 million tons of 
coal annually. There is no definite schedule attached to this proposal. 
 
The owner of the Jonesville underground mine, Nerox Power Systems Inc. (Nerox), 
transferred its leases and mining rights to Sutton Partners LLC doing business as Knoll 
Acres Associates of Boise, Idaho. The principals of Knoll Acres have been working with 
DMLW staff for the past several years to develop a permit application that meets all 
applicable regulations and will be able to be approved. The company has attempted to 
complete some outstanding reclamation obligations it inherited from Nerox Power. The 
entire process has been excruciatingly slow and frustrating; however, there has been a 
great deal of progress during this evaluation cycle. DMLW deemed the application both 
administratively and technically complete on January 14, 2005. The permit has yet to be 
issued pending the outcome of a series of pre-hearing conferences held after the end of 
the review cycle as well as receipt of the reclamation bond.  
 
 
 
III. Overview of the Public Participation Opportunities in the Oversight Process 

and the State Program 
 
Historically, there hasn’t been much public participation in the Alaska coal program due 
to its small scale, the size and impact of the coal industry and the remoteness of the active 
mining operations. Until the last few years, there has been little interest on the part of the 
coal industry to expand existing operations or to develop new mining sites; and, as a 
result, public interest in coal mining and DMLW activities has been virtually nonexistent.  
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As mentioned in previous oversight reports, the State and OSM have provided several 
opportunities over the years for public involvement in both permitting activities and 
overall SMCRA program development and administration. Both DMLW and OSM have 
published public notices over the years in the State’s two largest newspapers (Anchorage 
and Fairbanks) announcing DMLW sponsored public meetings at which interested parties 
could provide input. Over the years, the State has made other attempts to solicit public 
input, with limited success. 
 
The State, in conjunction with the Alaska Coal Association, sponsored a 2-day workshop 
on August 28 and 29, 2003 to discuss proposed changes to the Alaska surface coal 
mining program. An OSM representative participated in the workshop as well. After 
approximately 2 years of work, OSM has recently completed its review of the Alaska 
program amendment and is finalizing its decision document. 
 
With the increased interest in the coal resources located in the Sutton area and with 
greater potential for impacts, the DMLW thought that a different approach to public 
involvement was needed. As stated earlier, Sutton is located approximately one hour 
northeast of Anchorage and has a higher population density than most of Alaska. To 
notify the local population of coal related activities, the DMLW publishes the normal 
newspaper notices as well as posts informational flyers throughout the Sutton 
community. The DMLW staff continues to keep the Sutton Community Council, the 
Chickaloon native community and the Buffalo Mine Road Community Council informed 
of all coal related activities. This is accomplished by attending Council meetings, 
distributing informational flyers and by arranging site visits for interested parties. DMLW 
has also encouraged representatives of the coal industry to attend Council meetings and 
to make presentations concerning their intentions in the area and to answer questions the 
residents may have. As part of its Abandoned Mines Land (AML) program, the DMLW 
has been reclaiming abandoned coal mine waste piles in this same area and has found it 
useful to notify routinely, the citizens of the status of the AML project. DMLW 
management has realized the benefits of involving all local stakeholders as early as 
possible in the decision making process. 
 
In the review and issuance of UCM’s Rosalie Mine permit, DMLW staff conducted two 
public notice periods. Newspaper advertisements were placed in both the Anchorage and 
Fairbanks daily newspapers, flyers were posted on local bulletin boards, notices were 
mailed to DMLW’s mailing list and information was posted on DMLW’s website. Some 
public comments were received, but no issues of concern were raised. 
 
As previously noted, public participation is increasing in the Sutton area. During the last 
couple of review cycles, public notices have generated a significantly higher number of 
public comments that have been addressed by DMLW. During this evaluation cycle, 
DMLW staff conducted a public hearing for a proposed coal leasing action in the Sutton 
area. To maximize public participation opportunities, the State used the occasion to 
conduct an informal conference on the Jonesville permit application. This resulted in 
eight individuals providing comments to DMLW. Additionally, a spin-off of the 
increased communications is that on several occasions, local residents have notified 
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DMLW staff about acts of vandalism at the permit sites as well as safety concerns 
involving smoldering coal waste. 
 
Another factor that has triggered increased public participation is the DMLW’s increased 
use of the Internet to publicize permitting decisions, to make available permitting and 
other related documents and to solicit public participation and input. The DMLW has put 
all of the coal permits on CD’s and has placed a copy of the Wishbone Hill and Jonesville 
Mine permits in the Sutton and Palmer public libraries for public viewing.  
 
 
IV. Major Accomplishments/Issues/Innovations in the Alaska Program 
 
After many years of inactivity, the DMLW submitted to OSM, in September of 2002, an 
informal program amendment package intended to address 78 program issues identified 
by OSM. OSM staff worked with DMLW staff during the past 2 years to address 
identified deficiencies. Also, OSM and DMLW staff met with members of the Alaska 
Coal Association to address concerns and answer their questions. It all came to fruition 
when DMLW submitted its formal program amendment package to OSM on May 11, 
2004. OSM has completed its review of the State’s proposed regulation package and has 
prepared a draft decision package that is undergoing internal review.                                 
 
As part of its data management system, the DMLW has accumulated and cataloged 
thousands of digital photos of all active operations, exploration sites and areas of 
potential coal mining. The Alaska Department of Natural Resources has adopted the 
system of digital photo storage and retrieval developed by DMLW. This will dovetail 
with Coal PITS-3, a data management system intended to integrate appropriate  
information from other Divisions within DNR for use by the DMLW staff. 
 
During the first week of August, 2004, the Director of OSM, accompanied by 
management staff from OSM’s Western Regional Center and OSM’s Olympia Area 
Office, met with the President of Usibelli Coal Mine Inc. and his staff and toured the 
Usibelli operations. Later in the week, DMLW staff accompanied the OSM contingent on 
a site visit to the Jonesville Underground Mine and adjacent AML project. Concluding 
the week, the OSM Director and his staff met with the Commissioner of DNR, the 
Governor’s Chief of Staff and the Special Assistant to the Secretary of the Interior for 
Alaska to discuss the relationship between OSM and DMLW in carrying out the purposes 
of SMCRA.  
 
After experiencing a great deal of staff turnover and weathering a long standing vacancy, 
the DMLW, at the end of the review cycle, had achieved full staffing for their regulatory 
program. 
 
Very little coal remains to be mined at Poker Flats. As a result, the DMLW has worked 
closely with the UCM staff to accomplish a tremendous amount of grading at the Poker 
Flats Mine. The State and mine staff have worked together to develop accurate maps 
depicting reclamation status and other relevant field features. This effort will culminate 

 7
Attachment C

jdkeese
Highlight



with UCM attempting to complete all remaining mining, backfilling, grading and re-
soiling work within the next 18 months. During this review cycle, the operator backfilled 
16 acres and re-soiled/reseeded approximately 46 acres. It is anticipated that UCM will 
request all Phase I and Phase II bond releases at the same time.  
 
The active mining at the Gold Run Pass Mine is winding down with little coal remaining 
to be mined. During the 2004 evaluation period, UCM applied for and was approved for 
Phase I and Phase II bond release for approximately 70 acres. This comprises mining 
areas 1 through 4 with only mining area 5 remaining to be mined and reclaimed. 
 
In 2005, UCM sent 3 sample shipments of approximately 50,000 tons each to Chile to 
test power plant compatibility. Also, UCM has sent a small test sample to china.  
 
DMLW has made the digital versions of all active mine permit application packages 
available for viewing on the internal DNR network. Also, the DMLW has posted 
information about the Alaska coal regulatory program on its website. For those interested, 
the Internet address is: 
 

www.dnr.state.ak.us/mine.wat/coal/coal/htm
 

The DMLW is effectively maintaining and administering the Alaska Surface Coal 
Mining and Reclamation Act.  
 
 
V. Success in Achieving the Purposes of SMCRA as Determined by Measuring 

and Reporting End Results 
 
To further the concept of reporting end results, the findings from performance standard 
and public participation evaluations are being collected for a national perspective in terms 
of the number and extent of observed off-site impacts, the number of acres that have been 
mined and reclaimed and which meet the bond release requirements for the various 
phases of reclamation, and the effectiveness of customer service provided by the State. 
Individual topic findings are available in the Olympia, Washington OSM Office. The 
information provides additional details on how the following evaluation and 
measurements were conducted. 
 

A. Off-site Impacts 
 
During the 2005 evaluation cycle, the DMLW inspection staff did not observe any off-
site impacts. OSM conducted mine site visits in Alaska in early August of last year. An 
OSM inspector conducted joint oversight inspections with staff of the DMLW in 
September of 2004. Due to climatic conditions and the shortness of the planting and 
growing season in Alaska, OSM schedules its field activities as late in the summer as 
feasible so as to observe as much recent reclamation work as possible.  
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B. Reclamation Success 

 
As reported in the 2004 annual evaluation report, Alaska released Phase I and Phase II 
bond on approximately 70 acres at the Gold Run Pass Mine. The DMLW did not release 
any reclamation bonds during this review cycle. During this cycle, the coal industry did 
backfill and grade 16 acres and re-soiled and reseeded another 46 acres. Coal removal is 
winding down at both the Gold Run Pass Mine and the Poker Flats Mine so reclamation 
activities should continue to increase in the coming years.  
 

C. Customer Service 
 
The DMLW has actively sought to increase public awareness and involvement. With 
recent leasing/re-permitting/AML activities taking place in the more populated Sutton 
area, the public has shown more interest in Alaska’s coal program. DMLW attempts to 
meet regularly with the Sutton Community Council, the Chickaloon native community 
and the Buffalo Mine Road Community Council and when appropriate, make coal 
industry staff available to the interested groups. The DMLW staff, on numerous 
occasions, has conducted site visits with interested citizens living in the Sutton area. 
 
 As previously noted, the DMLW, in conjunction with OSM, attended a 2-day working 
session with members of the Alaska Coal Association to identify issues associated with 
the State’s proposed program amendment. The amendment package was formally 
submitted to OSM on May 11, 2004. OSM published a public notice announcing receipt 
of the proposed regulation package and the opportunity to provide comments. OSM has 
considered the comments and completed its review. OSM’s draft decision document is 
currently undergoing internal review. 
 
                                                                                                                                                                              
VI. OSM Assistance 
 
Throughout the evaluation cycle, OSM staff from the OSM Olympia Area Office and the 
Western Regional Center (WRC) provided informal, undocumented assistance to DMLW 
staff. Primarily, the assistance was generated by telephone inquiries concerning 
permitting, procedural/administrative or technical issues. The small size of both the 
DMLW staff and the Olympia Area Office staff lends itself to such informal 
communications. 
 
On a more formal note, OSM’s Technical Librarian filled 1 reference request from 
DMLW staff. In addition, Alaska was provided with several technical publications, CDs, 
DVDs, posters and other teachers’ materials. The WRCC’s Office of Technology 
Transfer (OTT) provided contractual technical assistance in the area of database 
management during this review cycle. Additionally, a member from OSM’s Technical 
Innovation and Professional Services (TIPS) provided on-site consultation to Alaska 
concerning information technology support. 
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OSM, with cooperation from DMLW, hosted one of two New Technologies 
Implementation Workshops in Anchorage in September of 2004. Eight employees from 
the Alaska Department of Natural Resources attended the workshop with seven of those 
making presentations on the State’s use of software and technology. Participants in the 
workshop included representatives from seven western coal states, OSM, consultants and 
the Alaskan mining industry. Additionally, the manager of the coal program made 
presentations at the second New Technologies Implementation Workshop held in Helena, 
Montana in May of 2005. 
 
 
 VII.  General Oversight Topic Reviews 
 
Program oversight activities and oversight related discussions between Alaska DMLW 
and OSM occur routinely and regularly throughout the entire evaluation cycle. This is 
possible due to the small and stable population of operating mines in Alaska. Another key 
to the success of this approach is the solid, day-to-day working relationship and open 
lines of communication between DMLW staff and OSM staff. Due to the small size of 
the DMLW staff and the OSM Olympia Area Office staff, there is a great deal of 
discussion about routine program matters and operational issues. This approach has 
resulted in an informal and comfortable relationship that allows for the easy transfer of 
ideas and information. As a result of this approach, there are rarely any surprises 
involving program implementation. 
 
OSM and DMLW each have an individual designated as the lead program evaluation 
team representative to handle routine oversight matters. Should the need arise, technical 
specialist from OSM’s WRC or specialists from other agencies within state government 
would be involved in the program evaluation process. For this evaluation cycle, it was 
decided to conduct follow-up assessments on 2 long-term and nagging issues. The first 
issue involves DMLW’s efforts to maintain its permanent program regulations in a 
manner no less effective than the Federal regulations at 30 CFR. The second issue 
involves reviewing DMLW actions to date, to resolve the Jonesville underground mine 
permitting situation. OSM is also evaluating DMLW’s implementation of the State’s 
Directive System. 
 
In addition to evaluating these individual program components, OSM Olympia, 
throughout the evaluation year, receives and reviews copies of all inspection reports, all 
enforcement documents, grant documents and permitting related documents.  
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 Maintenance of Approved Program 
 
This topic, a follow-up topic from previous years was selected because not much was 
done to address program maintenance prior to the 2001 evaluation cycle. In late 2001, 
OSM’s Management Council identified program maintenance as a high priority for 
the agency. This was due in part because some citizen-based lawsuits had been filed 
against some other State regulatory agencies for not adequately maintaining their 
approved program in accordance with SMCRA. During the 2001 evaluation year, 
OSM prepared and forwarded to DMLW a complete list of modifications needed to 
bring the Alaska program into compliance with the Federal program. The State 
committed to working with OSM to resolve the remaining issues. 
 
A tentative schedule and draft list of program revisions were submitted by DMLW to 
OSM for review and comment. Due to budget constraints and the events of 
September 11, 2001, a working meeting planned in Anchorage did not take place. 
Numerous telephone conversations between OSM staff and DMLW staff concerning 
program amendment issues took place during that evaluation year. During the 2002 
evaluation year, the DMLW staff made working on the program amendment a top 
priority. An OSM staff member spent one week in Anchorage working with the State 
staff to resolve some issues and to provide some guidance on this matter. 
 
A follow-up meeting was held in Anchorage in early September to resolve a few 
remaining issues and to review a draft informal program amendment package. After 
making some last minute revisions based on those discussions, DMLW submitted an 
extensive informal program amendment package to OSM in late September 2002. 
The amendment package was intended to address approximately 78 issues identified 
by OSM over the years.  
 
OSM conducted a detailed review of the State’s informal submission and developed a 
list of items that needed to be addressed. On April 30, 2003, OSM mailed to DMLW 
a letter identifying those items. DMLW staff and OSM staff met in Olympia 
Washington on May 15, 2003, to discuss the identified deficiencies. Based on that 
discussion, several items were able to be removed from the deficiency list. OSM 
followed up that meeting with a second letter, dated May 29, 2003, identifying the 
agreed upon remaining deficiencies. 
 
On May 11, 2004, DMLW submitted to OSM its formal program amendment 
package. OSM staff conducted an extensive review of the formal submission and 
announced its receipt and availability for review and comment by the public in the 
July 19, 2004, Federal Register. OSM received comments from the Anchorage office 
of the Bureau of Land Management. OSM notified Alaska on October 4, 2004 of 
identified issues concerning the program submission. Alaska responded in a letter 
dated April 1, 2005, by submitting a revised amendment package. Based upon 
Alaska’s revisions to its amendment, OSM reopened the comment period in the June 
23, 2005, Federal Register. Although outside of this evaluation cycle, OSM received 
comments from one Federal agency and one local agency. After addressing the 
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comments, OSM has prepared a draft Federal Register notice announcing its decision 
on the State’s submission; that document is currently undergoing internal review. The 
current DMLW staff involved, are to be commended for addressing this nagging 
program maintenance issue. For more detailed information on this topic contact the 
OSM Olympia Area Office. 
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 DMLW’s Administration of the Jonesville Underground Mine Permit 
 

This is a follow-up review concerning a permitting issue that DMLW has been 
wrestling with for several years. 
 
Nerox Power Systems Inc. (Nerox) held a permit for the Jonesville underground coal 
mine located near Sutton, Alaska, about 60 miles northeast of Anchorage. Nerox 
permitted the previously disturbed and abandoned site with the intention of reopening 
the underground mine and taking advantage of the existing transportation system and 
proximity to Anchorage. After an initial flurry of on-site improvements and monetary 
investments, Nerox encountered some financial setbacks and, coupled with 
decreasing coal prices, never mined any coal from the Jonesville site. Concurrently, 
Nerox lost a court case and was ordered to pay a sizeable judgment, $300,000, to 
three contractors for work performed at the mine.  
 

            DMLW, not wanting to forfeit the bond and possibly force Nerox into bankruptcy, 
attempted to work with the permittee to ensure that environmental controls were in 
place and that no off-site impacts occurred while Nerox attempted to find a buyer for 
the mine. Both the State and OSM thought that this was the best approach, in light of 
the fact that several other companies had expressed interest in the Jonesville site. 
 
During the 2000 evaluation year, DMLW was in the process of reviewing a permit 
transfer application. All Notice of Violations (NOV’s) and Reclamation Directives 
had been complied with and all required abatement work had been accomplished. A 
Nerox employee was given the responsibility to address permit related deficiencies as 
well as ensure on-the-ground compliance during the permit transfer process. 
Although some progress had been made, it became apparent that the permit transfer 
was not going to happen due to problems associated with the State lease. 
 
Since DMLW was planning to combine the permit transfer effort with the permit 
renewal effort in an attempt to clean up the current permit, they had to shift priorities 
and focus solely on the permit renewal effort. Nerox submitted a timely permit 
renewal application to DMLW for processing, but was less than diligent in 
responding to the State’s request for additional information. As in the past, lack of 
money seemed to be the main problem. After many rounds, DMLW determined that 
the Nerox application was complete on July 19, 2002. 
 
Concurrent with DMLW’s re-permitting effort, the Alaska Mental Health Trust Land 
Office requested that DMLW cease all permit application processing activities until 
Nerox resolved all lease related issues involving the Mental Health Trust Funds lands. 
On September 27, 2002, the DMLW suspended all permit related reviews and at the 
end of the evaluation year, everything was on hold. On January 6, 2003, DMLW 
received word from the Mental Health Trust Land Office that most lease/royalty 
related issues had been resolved and gave DMLW the go-ahead to resume processing 
the permit renewal application. On January 6, 2003, the DMLW provided Nerox with 
a lengthy list of technical issues that need to be addressed. 
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During the entire process, DMLW continued to enforce the permit conditions. The 
staff continued to conduct regular mine inspections, and ensured that Nerox was 
diligent in preventing any off-site impacts, maintaining the mine site in a safe 
condition, and keeping current with their monitoring and maintenance requirements. 
 
On June 18, 2004, DMLW received a permit transfer request and a major permit 
revision request from Sutton Partners LLC doing business as Knoll Acres Associates 
LLC of Boise, Idaho. At the end of the 2004 evaluation cycle, DMLW staff was 
conducting its technical evaluation of the permit application and were confident that 
Knoll Acres was going to have the monetary resources and the technical support staff 
to see the permitting effort through to its conclusion. DMLW held numerous 
meetings with Knoll Acres representatives and their permit consultant and on January 
14, 2005, determined that the application was complete 
 
After several rounds of reviewing and commenting on the technical components of 
the Knoll Acres permit transfer/major revision application, the DMLW determined 
that the application was technically complete. Concurrent with the permitting activity, 
the State was processing a 40 acre lease adjacent to the Knoll Acres application site. 
The intent was for the applicant to reprocess the coal waste material from the lease 
tract in combination with the underground mining activity.  
 
The DMLW notified 22 different government agencies, advocacy groups, community 
organizations and native/tribal groups of its initial determination of technical 
adequacy and its intention to lease the 40 acre site to Knoll Acres. Additionally, the 
State ran public notice ads in the Anchorage Daily News for four consecutive weeks 
announcing its initial decision, posted a copy of its notice in the U.S. Post Office in 
Sutton, Alaska and posted the notice on the DNR website. 
 
The State received a request to conduct a hearing on the proposed 40 acre coal lease. 
The State decided that the hearing would also serve as an informal conference for the 
mine permit/transfer decision. DMLW held the informal conference at the Sutton 
Library on April 12, 2005. Twenty people attended the meeting with eight of those 
providing comments concerning transportation issues, right-of-entry issues, 
reclamation standards and environmental protection. 
 
After addressing the public comments, the State, on April 27, 2005, published its 
“Final Decision and Findings of Compliance” document approving, with stipulations, 
the permit transfer of the Jonesville Underground Coal Mine permit to the Sutton 
Partners LLC and the major revision. 
 
DMLW announced its action in the May 11, 2005 issue of the Anchorage Daily 
News. As provided for in the Alaska regulations, an interested party requested a 
hearing on the issuance of the permit. The Alaska Office of Administrative Hearings 
was conducting a series of informal, pre-hearing conferences at the conclusion of the 
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evaluation cycle. DMLW staff are confident that all of the issues can be resolved in 
this informal manner. 
 
Although the permitting of the abandoned Jonesville Underground Mine site has drug 
on far longer than anyone would have liked, there appears to be light at the end of the 
tunnel. The State, not wanting to initiate forfeiture actions against a company with 
questionable financial resources, persevered and showed both patience and flexibility 
while working with all interested parties to make the permit transfer a reality. At the 
same time DMLW ensured that all permit requirements and environmental 
performance standards were enforced on the ground. 
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 DMLW’s Administration of the Directive System 
 

In 1996, the State of Alaska instituted a new component within its regulatory program 
called the Directive System. The Directive System was designed in cooperation with 
the permitting staff from Usibelli Coal Mine Inc. Prior to 1996, the relationship 
between the regulatory authority and the coal industry was rather contentious with 
most field related issues either becoming protracted situations or evolving into heated, 
politicized enforcement actions. 
 
Personnel changes on both sides provided an opportunity to develop a different 
approach for bringing field related concerns to the attention of the operator in a non-
intimidating manner. When a DMLW inspector or technical specialist identifies a 
situation or condition in the field that, if not addressed, could become a violation, a 
Directive is issued to the operator. The Directive is used to document the situation, 
direct the operator towards remedial action within a certain timeframe and prevent the 
situation from worsening into a violation that would require an enforcement action 
and associated penalty. 
 
A Directive, if addressed, carries no penalty, does not appear to carry the stigma of an 
error or omission on the part of the operator as does a Notice of Violation, results in 
quicker resolution of field issues which has translated into improved environmental 
protection at lower administrative and legal costs to both the State and operator. 
 
While a Directive carries no penalty, failure to either complete the required 
remediation work or file an appeal within the allotted timeframe, results in a Notice 
of Violation and associated penalty. Should there be any off-site impacts, identified 
violation of the Alaska regulations or approved permit, willful negligence or failure to 
comply with a previously written Directive, a Notice of Violation is issued. 
 
In discussions with both the State regulators and industry representatives, both parties 
agreed that the Directive System is working better than the old system. It is much less 
confrontational, provides a better paper trail for tracking field issues and has resulted 
in quicker and better attention to field issues before they become full blown 
violations. The industry field people find the Directive System useful in getting 
management buy-in to projects as well as aiding in resource allocation for those 
projects. 
 
During the 2005 evaluation cycle, DMLW staff issued 35 Directives with 28 being 
resolved and 7 outstanding at the end of June. The breakdown, as to the nature of the 
Directives, is available by contacting the OSM Olympia Office.  
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For more information on these evaluation topics, or any other aspect of the 2005 
annual oversight process, feel free to contact: 
 
 Office of Surface Mining 
 Evergreen Plaza Building, Suite 703 
 711 Capitol Way 
 Olympia, Washington 98501 
 Attn: Glenn Waugh 
 (360) 753-9538 

             gwaugh@osmre.gov 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
             
 

 17
Attachment C



APPENDIX A: 
 
These tables present data pertinent to mining operations and State and Federal regulatory 
activities within Alaska. They also summarize funding provided by OSM as well as 
Alaska staffing. Unless otherwise specified, the reporting period for the data contained in 
all of the tables is July 1, 2004 to June 30, 2005. Additional data used by OSM in its 
evaluation of Alaska’s performance is available for review in the evaluation files 
maintained by the Olympia, Washington OSM Office. 
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I. Introduction 

 
The Surface Mining Control and Reclamation Act of 1977 (SMCRA) created the Office 
of Surface Mining Reclamation and Enforcement (OSM) in the Department of the 
Interior. SMCRA provides authority to OSM to oversee the implementation of and 
provide Federal funding for State regulatory programs that have been approved by OSM 
as meeting the minimum standards specified by SMCRA. This report contains summary 
information regarding the Alaska Program and the effectiveness of the Alaska Program in 
meeting the applicable purposes of SMCRA as specified in Section 102. This report 
covers the period of July 1, 2008 to June 30, 2009. Detailed background information and 
comprehensive reports from the program elements evaluated during the period are 
available for review and copying at the Olympia, Washington OSM Office. 
 
The following acronyms are used in the report: 
 
 AML  Abandoned Mine Lands 
 
 ASCMCRA Alaska Surface Coal Mining Control and Reclamation Act 
 
 ASRC  Arctic Slope Regional Corporation 
  
 BHP  BHP Billiton 
 
 COE  U.S. Army Corps of Engineers 
  
 DMLW Division of Mining, Land and Water 
 
 DNR  Alaska Department of Natural Resources 
 
 EPA  U.S. Environmental Protection Agency 
 
 FWS  U.S. Fish and Wildlife Service 
  
 GIS  Geographic Information System 
  
 GRP  Gold Run Pass Mine 
 
 GVEA  Golden Valley Electric Association 
 
 NPDES National Pollutant Discharge Elimination System 
 
 NOV  Notice of Violation 
   
 OSM  Office of Surface Mining 
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 PF  Poker Flats Mine 
 
 SEIS  Supplemental Environmental Impact Statement  
 
 SMCRA Surface Mining Control and Reclamation Act of 1977 
 
 TBR  Two Bull Ridge Mine 
 
 TIPS  Technical Innovation and Professional Services 
  
 UCM  Usibelli Coal Mine Inc. 
 
 WR    Western Region  
 
  
 
II. Overview of the Alaska Coal Mining Industry 

 
Alaska is home to enormous coal reserves, estimated to be approximately 170 billion 
tons. Currently, Healy, Alaska is the only area where active coal mining is taking place. 
Historically, Usibelli Coal Mine Inc. (UCM) has employed as many as 150 employees at 
its active mines; currently, 122 people are employed by UCM. Even though the Healy 
area economy is becoming more diversified, primarily due to increased tourism and the 
spin-off benefits of tourism, the area relies heavily on the economic contributions made 
possible by the coal mining activity. 
 
Usibelli Coal Mine Inc. is a family owned company and has very strong ties to the Healy 
area. The company was founded in 1943 and started coal mining operations shortly 
thereafter. Today, UCM is led by the grandson of the founder. It is the largest year-round 
employer in the area. The company not only currently employs approximately 122 people 
at the mine; it is a strong supporter of community activities. The Usibelli Foundation, 
incorporated in 1991, has contributed over $100,000 annually to charitable organizations 
that support youth services, the arts, education, health and social services and civic 
activities in the Healy and Fairbanks area. Directly, UCM accounts for approximately an 
additional 80 jobs between the adjacent Golden Valley Electric Association (GVEA) 
mine mouth power plant, the Alaska Railroad Corporation and the Seward Coal Terminal 
located in Seward, Alaska. Indirectly, UCM mining activities benefit over 400 individual 
contractors/vendors located between Anchorage and Fairbanks with approximately 200 
additional individuals being employed by the various power plants located throughout the 
interior of Alaska that burn coal mined from the Usibelli sites. 
 
Since 1985, UCM has exported a sizable portion of its production to South Korea. 
However, in 2002, Indonesia outbid UCM for the Korean contract and the South Korean 
government terminated their coal contract with UCM. This resulted in decreased 
production during the 2003 evaluation cycle. The drop in production also resulted in a 
smaller workforce with employment decreasing to around 100 employees. Since 2004, 
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world coal prices have rebounded and UCM has once again begun exporting coal to the 
Pacific Rim. Before the Korean contract was terminated, approximately 1.6 million tons 
of coal was mined annually in the Healy valley. With the renewed Korean contract in 
place, UCM production peaked at 1.72 million tons in 2004. Recently, UCM negotiated a 
coal sales agreement with Chile for shipment of low sulphur coal to be used for power 
generation.  
 
During the 2009 evaluation cycle, UCM produced approximately1,538,166 tons of coal. 
Approximately one-third, 543,852 tons, was transported by rail to the coal load-out 
facility located in Seward, Alaska for export. The remaining coal is transported to six 
power plants located within Alaska’s interior. At the current rate of production, UCM has 
permits in place to mine for another 30 years. UCM is confident production will continue 
to rebound and is working with the GVEA power plant to explore various options as well 
as pursuing additional coal markets.  
 
UCM is nearing completion of its coal mining activities at its Gold Run Pass Mine (GRP) 
and is actively reclaiming the appropriate areas. The Alaska Division of Mining, Land 
and Water (DMLW) released approximately 70 acres of Phase I and Phase II bond at 
GRP during the 2004 evaluation cycle. The only thing preventing Phase III bond release 
is that the permitee has yet to conduct a second field evaluation of re-vegetation success. 
It is anticipated that this survey will be conducted towards the end of this growing season. 
Also, very little coal remains to be mined at the Poker Flats Mine (PF) with UCM having 
backfilled and graded and planted over 681 acres. Coal production is increasing at the 
Two Bull Ridge Mine (TBR), which lies north of the Poker Flats Mine just across the 
Hoseana Creek. At full production, the Two Bull Ridge Mine is capable of producing 
approximately 2.1 million tons of coal annually. 
 
On April 4, 2002, DMLW approved UCM’s Rosalie Mine permit in the Healy Creek 
Valley, approximately 7 miles east of Healy, Alaska. This mine has an estimated 6.7 
million tons of reserves and an estimated mine life of 13.5 years. The Rosalie Mine 
remains inactive as no bond has been posted to date.  
 
UCM has assumed, through permit transfer, the leasing and mining rights to two 
additional DMLW permits as well as an exploration permit. UCM has plans to possibly 
develop this area when the economics are right. The permits are located in an area known 
as Wishbone Hill, about 1 hour northeast of Anchorage, near the town of Sutton. 
Considering that transportation concerns and costs often make Alaska coal economically 
unfeasible, the location of UCM’s Wishbone Hill permits could trigger increased mining 
activity in the State. UCM has not yet initiated any activity at the Wishbone Hill location. 
  
UCM has developed a conceptual design of a mine mouth power plant near an area 
known as Jumbo Dome, located north of their current mining operations. The proposal is 
for a 200 megawatt power plant with an adjacent mine capable of producing 1.5 to 2.0 
million tons of coal annually. During the 2007 evaluation cycle, DMLW issued a new 
permit to UCM for construction of a road to the Jumbo Dome area. UCM is currently 
constructing the Jumbo Dome access road. UCM estimates that 8 million cubic yards 
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must be moved to construct the road. It is estimated that final road construction will take 
between 3 and 5 years. DMLW staff anticipates UCM to submit a surface coal mining 
permit application within the next 2-3 years. 
 
The owner of the Jonesville underground mine, Nerox Power Systems Inc. (Nerox), 
transferred its leases and mining rights to Sutton Partners LLC doing business as Knoll 
Acres Associates of Boise, Idaho. The principals of Knoll Acres worked with DMLW 
staff for the past several years to develop a permit application that met all applicable 
regulations and was able to be approved. The company completed some outstanding 
reclamation obligations it inherited from Nerox Power. The entire process has been 
excruciatingly slow and frustrating. DMLW deemed the application both administratively 
and technically complete on January 14, 2005. An appeal to permit issuance was filed, 
with the hearing being held in July of 2005. After the hearing, the plaintiff dropped his 
appeal.  
 
In spite of the progress made during previous evaluation cycles to bring the Jonesville 
Underground Mine into production, nothing happened again during the 2008 evaluation 
cycle. However, Alaska Earth Sciences (AES) did enter into a partnership with the 
permittee, Sutton Partners LLC, during the last review cycle in an attempt to attract 
development partners. AES, in conjunction with DNR, planted between 40-50 willow 
stakes in seep areas on the outslope of the mine…early indications are that the plantings 
will be successful. During 2008, the State Mental Health Trust Fund weighed its options 
regarding lease termination on this site and worked closely with DMLW staff on the 
issue. 
 
In December 2008, Black Range Minerals, an Australian entity, acquired a 100% interest 
in the Jonesville coal project. Black Range Minerals, doing business as Ranger Alaska 
LLC, applied to DMLW for a permit transfer. DMLW determined that the permit transfer 
request was both complete and technically adequate. Additionally, Ranger Alaska posted 
a replacement bond in the amount of $251,615 to cover the cost of outstanding 
reclamation obligations. Ranger Alaska has been aggressively upgrading the 
infrastructure on the permit site as well as pursuing some outstanding reclamation 
obligations. 
 
PacRim Coal, the leaseholder of a 20,000 acre coal lease area in the Beluga Coal Field, 
located in Southcentral Alaska, initiated the permitting process with DMLW and other 
appropriate state and Federal agencies during the 2007 evaluation cycle. The project, 
known as the Chuitna Coal Project, has been the subject of several scoping meetings 
involving the regulatory community as well as the public. 
 
The applicant, PacRim Coal LP, has been submitting to DMLW final packages of 
baseline studies conducted by various consultants. DMLW staff, along with other state 
and Federal permitting agencies have been reviewing the baseline data and providing 
feedback to the applicant. Work remains to be done on cultural resources, salmon related 
issues, and geotechnical concerns. 
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It should be noted that on June 14, 2007, DMLW received a petition to designate all lands 
within the Chuitna River watershed as unsuitable for surface coal mining. The lands 
unsuitable petition, filed by the Chuitna Citizens NO-COALition, claims that the 
proposed mining area is unique and that the complex stream and wetland hydrologic 
system warrants protection and renders reclamation technologically unfeasible.  
 
In early June of 2008, there was a change of both the prime engineering contractor and 
the project manager for the Chuitna Coal Project, which brought into question the overall 
future timing of the project. The State received, during the 2008 oversight cycle, the 
Chuitna Coal Mine permit application, the Ladd Landing Development permit 
application and the Chuitna Coal Project Infrastructure permit application. The DMLW is 
in the early stages of reviewing the permit applications. See Section VII for a more 
detailed discussion of the Chuitna Coal Project. 
   
The Artic Slope Regional Corporation (ASRC) announced in July, 2006 that it had signed 
a series of agreements with BHP Billiton (BHP) granting BHP exclusive rights to explore 
and possibly develop coal bearing lands held by ASRC in Northwestern Alaska in an area 
known as Deadfall Syncline. ASRC has conducted small scale coal exploration activities 
on its lands in the past, but by teaming with BHP it was hoped that full scale production 
was going to be in ASRC’s future as the preliminary findings appeared promising.  
 
BHP operated two drill rigs at the site during the 2007 and 2008 evaluation cycles, 
generating geotechnical data. Also, BHP had initiated Fish and Wildlife and geotechnical 
studies with an eye towards preparing a mine permit application package for submission 
to DMLW. However, on July 16, 2009, a representative from BHP Biliton notified the 
DMLW Coal Regulatory Program Manager that the Deadfall Syncline area did not fit 
into the companie’s business model and that BHP was withdrawing from the project.    
 
Also, at the beginning of the 2007 evaluation cycle, a Canadian company was the 
successful bidder for a 22,647 acre coal lease in the Chickaloon area north of Palmer, 
Alaska. The company planned to initiate coal exploration activities with an eye toward 
development. After several public outreach meetings and numerous protests against the 
project, the proponent withdrew, in June of 2007, all interest in the project. 
 
 
 
III. Overview of the Public Participation Opportunities in the Oversight Process 

and the State Program 

 

Historically, there has been minimal public participation in the Alaska coal program due 
to its small scale, the size and impact of the coal industry and the remoteness of the active 
mining operations. Until the last few years, there has been little interest on the part of the 
coal industry to expand existing operations or to develop new mining sites. As a result, 
public interest in coal mining and DMLW activities had been minimal.  
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As mentioned in previous oversight reports, the State and OSM have provided several 
opportunities over the years for public involvement in both permitting activities and 
overall SMCRA program development and administration. Both DMLW and OSM have 
published public notices over the years in the State’s two largest newspapers (Anchorage 
and Fairbanks) announcing DMLW sponsored public meetings at which interested parties 
could provide input. Over the years, the State has made other attempts to solicit public 
input, with mixed success. 
 
Public participation regarding regulations 

 
The State, in conjunction with the Alaska Coal Association, sponsored a 2-day workshop 
on August 28 and 29, 2003 to discuss proposed changes to the Alaska surface coal 
mining program. An OSM representative participated in the workshop as well. After 
approximately 2 years of work, OSM completed its review of the Alaska program 
amendment and published its decision in the November 9, 2005 Federal Register. After 
several cycles of review and additional revisions being made during the 2007 evaluation 
cycle, the DMLW published the proposed final regulation package and provided for a 
public comment period. The State received 5 sets of comments (4 from the coal industry 
and 1 from a citizen’s environmental group) and revised the rules package based upon the 
received comments. Prior to resubmitting the package to OSM for approval, the State was 
required to solicit public comments again because more than 12 months had passed since 
the initial public notice. DMLW published another public notice on March 21, 2008, 
giving notice of the final rule package submittal to OSM. 
 
In partnership with their Assistant Attorney General, the DMLW revised the regulation 
package in preparation for adoption by the DNR Commissioner, which occurred on July 
29, 2008.  
 
Public participation in the Sutton area 

 

Sutton is located approximately one hour northeast of Anchorage and has a higher 
population density than most of Alaska. With an increased interest in the coal resources 
located in this area and with greater potential for impacts, the State realized the necessity 
for meaningful public involvement. The DMLW publishes routine  
newspaper  public notices and posts informational flyers throughout the Sutton 
community to notify the residents of activities related to coal resources development. 
 
 The DMLW staff continues to inform the Sutton Community Council, Chickaloon native 
community and Buffalo Mine Road Community Council of all coal related activities. 
This is accomplished by attending Council meetings, distributing informational flyers and 
by arranging site visits for interested parties when appropriate. DMLW has also 
encouraged coal industry representatives to attend Council meetings, make presentations 
concerning their intentions in the area and answer questions the residents may have. 
 
As part of its Abandoned Mines Land (AML) program, the DMLW has been reclaiming 
abandoned coal mine waste piles in this same area and has found it useful to notify 
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routinely, the citizens of the status of the AML projects. DMLW management has 
realized the benefits of involving all local stakeholders as early as possible in the decision 
making process. 
 
As previously mentioned, a Canadian firm acquired a 22,647 acre coal lease in the 
Palmer-Sutton area with the intention of initiating coal exploration activities in 2007-
2008. The proposed exploration, with the possibility of mine development generated 
much public interest, mostly negative. Throughout the 2007 evaluation cycle, DMLW 
staff participated in numerous community meetings, made presentations, conducted 
interviews with both the print and radio media and conducted an informal conference. 
Due to the negative public interest, the proponent, Full Metal Minerals Inc., withdrew its 
plans to conduct exploration activities in the Chickaloon area. 
 
Because of the outreach effort, public participation in the Sutton area is increasing. 
During the last few review cycles, public notices have generated a significant number of 
public comments that have been addressed by DMLW. The improved communications 
between DMLW and the Sutton community benefits all parties involved. On several 
occasions, local residents have notified DMLW staff about acts of vandalism at the 
permit sites as well as safety concerns involving smoldering coal waste. 
 
In the autumn of 2008, DMLW conducted informational meetings for the Village of 
Chickaloon. Concerns were expressed regarding primary access, adverse impacts to the 
sustenance life style and socio-economic effects on the community. Local residents also 
sought information about the possibility of an existing permit holder expanding their coal 
exploration activities in the area. 
 
Public participation associated with the Chuitna Coal Project   
 
During the last three evaluation cycles, a significant amount of DMLW staff hours have 
gone into the Chuitna Coal Project. During the 2006 evaluation cycle, DMLW initiated 
and took the lead in developing a Memorandum of Understanding (MOU) between the 
U.S. Environmental Protection Agency (EPA), U.S. Army Corps of Engineers (COE), 
U.S. Fish and Wildlife Service (FWS) and the Alaska Department of Natural Resources. 
While the main purpose of the MOU was to establish a framework for coordinating the 
multi-agency processing of the Chuitna Coal Project permit application, the theme of 
public participation was woven throughout the document. 
 
Due to the size and complexity of the proposed Chuitna Coal Project, public information 
and public involvement are critical components of this permitting process. During this 
evaluation year, there have been four meetings requested by the residents of the Beluga 
community. To date there have been approximately 150 meetings between state and 
Federal agencies, the applicant, native entities, the media and the general public.  
 
DMLW conducted four joint meetings with the EPA and COE, the two lead Federal 
permitting agencies. Two of those meetings were held in the vicinity of the Tyonek 
native village in order to present updated information regarding the Chuitna Coal Project. 
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The meetings also addressed concerns about cultural resources, health impacts 
assessments and water management issues related to the project. 
   
The DMLW is increasingly using the Internet to publicize permitting decisions, post 
permitting and other related documents, and to solicit public participation and input. The 
DMLW has put all of the coal permits on CD’s and made them available to the public. 
Additionally, DMLW has placed a copy of the Wishbone Hill and Jonesville Mine 
permits in the Sutton and Palmer public libraries for public viewing.  
 
Other outreach 

 

The DMLW provided outreach to local schools by staffing booths at three career fairs 
held in the Anchorage area during this evaluation year. Staff members informed students 
about potential careers in the mining and natural resources fields. Students gained 
exposure to the natural sciences by participating in discussions with the DMLW staff. 
 
 
 
IV. Major Accomplishments/Issues/Innovations in the Alaska Program 

 

After many years of inactivity, the DMLW submitted to OSM, in September of 2002, an 
informal program amendment package intended to address 78 program issues identified 
by OSM. OSM staff worked with DMLW staff to address identified deficiencies. Also, 
OSM and DMLW staff met with members of the Alaska Coal Association to address 
concerns and answer their questions. It all came to fruition when DMLW submitted its 
formal program amendment package to OSM on May 11, 2004. OSM completed its 
review of the State’s proposed regulation package and published notice in the Federal 
Register on November 9, 2005, approving the State’s submission. The State conducted its 
final review and initiated some formatting revisions to the rules package. Upon 
completion of the modifications, the rule package went to public notification for 30 days. 
The DMLW received 5 sets of comments (4 from industry representatives and 1 from a 
citizens’ environmental group) and revised the rules package based upon the received 
comments. Prior to resubmitting the package to OSM for approval, the State was required 
to solicit public comments again because more than 12 months had passed since the 
initial public notice. DMLW published another public notice on March 21, 2008, giving 
notice of the final rule package submittal to OSM. 
 
In partnership with their Assistant Attorney General, DMLW revised the regulation 
package in preparation for adoption by the DNR Commissioner, which occurred on July 
29, 2008. 
 
During the 2008 evaluation period, DMLW staff, working with their counsel from the 
Attorney General’s Office, prepared a request for proposal, interviewed candidates, 
selected an individual and awarded a contract to reorganize and reformat the Alaska 
Surface Mining Control and Reclamation Act regulations. To date, the coal regulatory 
program has had a different codification system for their regulations than all other State 
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agencies. The DMLW has been instructed to re-codify their program regulations and 
bring them into compliance with the Alaska Annotated Code numbering system. It is 
anticipated that this effort will be completed by July 1, 2010. 
 
As part of its data management system, the DMLW has accumulated and cataloged 
thousands of digital photos of all active operations, exploration sites and areas of 
potential coal mining. The Alaska Department of Natural Resources has adopted the 
system of digital photo storage and retrieval developed by DMLW. This will dovetail 
with the State’s data management system intended to integrate appropriate information 
from other Divisions within DNR for use by the DMLW staff. 
 
DMLW, at the end of this evaluation cycle, was fully staffed. The former Manager of the 
coal regulatory program took a position last year with another Division within DNR. This 
resulted in the reassignment of a DMLW staff person into the management position 
leaving a vacancy. Presently, both the Coal Regulatory Program Manager’s position and 
a staff position are filled with highly qualified individuals. 
  
Very little coal remains to be mined at Poker Flats, which has prompted the DMLW staff 
to work closely with the UCM staff to achieve as much reclamation as possible at the 
Poker Flats Mine. The State and mine staff have worked together to develop accurate 
maps identifying reclamation timelines, reclamation status and other relevant field 
features. This effort will culminate with UCM attempting to complete all remaining 
mining, backfilling, grading and re-soiling work within the next 18-24 months. During 
the 2005 review cycle, the operator backfilled and graded 31 acres and re-soiled/reseeded 
approximately 46 acres. During the 2006 evaluation cycle, 50 acres were backfilled and 
graded. UCM backfilled and graded approximately 53 acres and seeded approximately 92 
acres during the 2007 evaluation cycle. No requests for bond release were filed with 
DMLW during this review cycle. During the 2008 review cycle, UCM backfilled and 
graded approximately 56 acres, most of it at the Poker Flats Mine. During this evaluation 
period, UCM backfilled and graded an additional 20 acres, split between the Poker Flats 
Mine and the Two Bull Ridge Mine. It is anticipated that UCM will request all Phase I 
and Phase II bond releases at the same time.  
 
The active mining at the Gold Run Pass Mine is winding down with little coal remaining 
to be mined. During the 2004 evaluation period, UCM applied for and was approved for 
Phase I and Phase II bond release for approximately 70 acres. This comprises mining 
areas 1 through 4 with only mining area 5 remaining to be mined and reclaimed. 
 
A few years ago, OSM cooperated with Alaska DNR in the development of a computer 
based training room located within the DMLW office space. The collaborative effort 
resulted in a training facility with 16 student workstations and 1 instructor workstation 
with a ceiling mounted projector. This training facility is further discussed in Section VI, 
OSM Assistance. 
 
The DNR has created a central GIS data base management group that is working with a 
coal program staff person to create a permitting data base system that would be 
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compatible with a larger state wide system. The goal is to create a common system that is 
web accessible. Several other state agencies have GIS data systems, but currently there is 
no centrally based system at either DNR or at the State level. The initiative is called Land 
Records Information System (LRIS). 
 
DMLW has made digital versions of all active mine permit application packages 
available for viewing on the internal DNR network. Also, the DMLW has posted 
information about the Alaska coal regulatory program on its website. For those interested, 
the Internet address is: 
 

www.dnr.state.ak.us/mlw/index.htm 

 
 

The DMLW is effectively maintaining and administering the coal regulatory program in 
accordance with the Alaska Surface Coal Mining and Reclamation Act.  
 
 
 
V. Success in Achieving the Purposes of SMCRA as Determined by Measuring 

and Reporting End Results 

 

To further the concept of reporting end results, the findings from performance standard 
and public participation evaluations are being collected for a national perspective in terms 
of the number and extent of observed off-site impacts, the number of acres that have been 
mined and reclaimed and which meet the bond release requirements for the various 
phases of reclamation, and the effectiveness of customer service provided by the State. 
Individual topic reports which are available in the Olympia, Washington OSM Office  
provide additional details on how the following evaluation and measurements were 
conducted. 
 
 

A. Off-site Impacts 

 

During the 2009 evaluation cycle, the DMLW inspection staff did not observe any off-
site impacts. OSM staff participated in a mine site visit in Alaska in June 2009 as part of 
the oversight evaluation. An OSM inspector conducted joint oversight inspections with 
staff of the DMLW in August of 2009. Due to climatic conditions and the shortness of 
the planting and growing season in Alaska, OSM schedules its field activities as late in 
the summer as possible, so as to observe as much recent reclamation work and vegetative 
growth as possible. 
 
 During the joint DMLW-OSM inspections, several problems were observed at the UCM 
operations located in the Healy Valley. One problem, failure to maintain a drainage 
control berm along the edge of an active pit resulted in sediment and water flowing out 
over undisturbed ground into the Francis Creek drainage system within the permit 
boundary. Although not technically an off-site impact, if left unresolved, the sediment 

Attachment C

http://www.dnr.state.ak.us/mlw/index.htm


 13 

and drainage could have entered Francis Creek and eventually flowed downstream to 
Sanderson Creek and off of the permit. Although outside of the 2009 evaluation cycle, 
DMLW issued a Notice of Violation to the operator on August 31, 2009, which the 
operator  abated on September 3, 2009. During the inspections, several other problems 
were observed and addressed through OSM’s Ten-Day Notice (TDN) process. The state 
and OSM will address this matter as part of the routine oversight process. 
 
 

B. Reclamation Success 

 

As reported in the 2006 annual evaluation report, Alaska released Phase I and Phase II 
bond on approximately 70 acres at the Gold Run Pass Mine. The DMLW has not released 
any reclamation bonds during the last three evaluation cycles. During the 2005-2008 
evaluation cycles, Usibelli Coal has backfilled and grade approximately 190 acres and re-
vegetated approximately 140 acres, all located within the Healy Creek Valley. During 
this evaluation period, UCM backfilled and graded an additional 20 acres, split between 
the Poker Flats Mine and the Two Bull Ridge Mine.  Coal removal is winding down at 
both the Gold Run Pass Mine and the Poker Flats Mine, so reclamation activities should 
continue to increase in the coming years.  
 
 

C. Customer Service 

 
The DMLW has actively sought to increase public awareness and involvement in the 
administration of its coal program. With recent leasing/re-permitting/AML activities 
taking place in the more populated Sutton area along with the controversial Chuitna Coal 
Project, the public has shown more interest in Alaska’s coal program. DMLW attempts to 
meet regularly with the Sutton Community Council, the Chickaloon native community 
and the Buffalo Mine Road Community Council and when appropriate, make coal 
industry staff available to the interested groups. The DMLW staff, on numerous 
occasions, has conducted site visits with interested citizens living in the Sutton area. The 
improved communications between DMLW and the Sutton community benefits all 
parties involved. 
 
Early in the process, the DMLW, in conjunction with the two other Federal lead 
permitting agencies, EPA and COE, conducted four public scoping meetings and scoping 
open houses pertaining to the Chuitna Coal Project. The permitting agencies, mainly 
DMLW, have taken extraordinary measures to keep the public informed and to provide 
opportunities for public participation. 
 
Due to the size and complexity of the proposed Chuitna Coal Project, public information 
and public involvement are critical components of the permitting process. During this 
evaluation year, there have been four meetings requested by residents of the Beluga 
community. Two of the meetings were held in the vicinity of the Tyonek native village in 
order to present updated information regarding the Chuitna Coal Project. The meetings 
also addressed concerns about cultural resources, health impact assessments and water 
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management issues related to the project. To date, there have been approximately 150 
meetings between state and Federal agencies, the applicant, native village representatives, 
the public, the environmental community, the media and the general public. The DMLW 
also created a web site specifically for people interested in the Chuitna Project. 
 
Toward the end of the 2007 evaluation cycle, a citizens’ coalition filed a petition to 
designate the Chuitna River watershed as lands unsuitable for surface coal mining. Prior 
to the formal submission of the petition, staff from DMLW met with members of the 
coalition on several occasions in an attempt to address their concerns. 
 
 As previously noted, the DMLW, in conjunction with OSM, attended a 2-day working 
session with members of the Alaska Coal Association to identify issues associated with 
the State’s proposed program amendment. The amendment package was formally 
submitted to OSM in May of 2004. OSM published a public notice announcing receipt of 
the proposed regulation package and the opportunity to provide comments. OSM took the   
comments into consideration while conducting its review of the State’s package. OSM 
announced its approval of the rules package in the November 9, 2005 Federal Register. 
As previously discussed, DMLW published its proposed final rules package that had been 
approved by OSM and provided a public comment period. The state received 5 sets of 
comments ( 4 from the coal industry and 1 from a citizens’ environmental coalition), and 
revised its rules package based upon the received comments. Prior to resubmitting the 
package to OSM for approval, the State was required to solicit public comments again 
because more than 12 months had passed since the initial public notice. 
 
                                                               
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                
VI. OSM Assistance 

 

Throughout the evaluation cycle, OSM staff from the OSM Olympia Area Office and the 
OSM Western Region (WR) provided informal, undocumented assistance to DMLW 
staff. Primarily, the assistance was generated by telephone inquiries concerning 
permitting, procedural/administrative or technical issues. The small size of both the 
DMLW staff and the Olympia Area Office staff lends itself to such informal 
communications. 
 
On a more formal note, although the service is available, OSM’s Technical Librarian, 
located in Denver, did not receive any requests for services from DMLW staff or provide 
any technical journals or reports to DMLW staff during this evaluation period. 
Additionally, the Alaska Service Manager from OSM’s Division of Technical Innovation 
and Professional Services (TIPS) provided on-site consultation to both Title IV and Title 
V program staff concerning information technology support. 
 
A few years ago, OSM worked with the Alaska DNR in the development of a computer-
based training room located at the DMLW office. This training facility commenced 
operation in September of 2005. The collaborative effort, as formalized in a 
Memorandum of Agreement (MOA), calls for DNR to provide space and equipment with 
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OSM providing software and training materials. Additionally, OSM provides trainers at a 
nominal fee and allows DNR staff to attend TIPS training classes at the training facility at 
no cost. OSM anticipates utilizing the training center for TIPS and National Technical 
Training Program (NTTP) training when advantageous. 
 
DMLW staff control the scheduling for the computer training facility. The facility can 
accommodate 16 students at fully equipped work stations with 1 instructor work station, 
supported by an overhead projector. The classes vary widely, but technical generic 
software is emphasized. The class room is also utilized for non-technical generic software 
training courses. During this evaluation period, 57 classes and training sessions were held 
in the TIPS training room, including ArcGIS, ArcPad, Ajax software, Alaska Mapper and 
OHA training. 
 
The computer training facility has also been very popular with other divisions within 
DNR. The room has been utilized for routine meetings by a DNR team tasked with 
creating an updated Land Records Information System (LRIS). Other Departments within 
state government, as well as the coal industry and Native Corporations have shown 
interest in receiving mining and reclamation software training using the facility. 
 
In addition to classes provided at the TIPS training facility in Anchorage, DMLW staff 
have attended several NTTP and TIPS classes held at various locations throughout the 
United States during this evaluation cycle. 
 
In April of 2009, OSM’s Grant Management Specialist from the WR office conducted an 
on-site review of both the Title IV and Title V grants. The review did not identify any 
problems associated with administration of either grant. In addition to conducting the 
grants review, OSM’s Grant Management Specialist met with members of the DMLW 
fiscal and administrative staff to answer questions and share information. 
 
During the 2008 evaluation cycle, the State of Alaska submitted a formal request to 
OSM’s Western Region for technical support in the area of groundwater hydrology as it 
relates to predictive modeling and permit application review. The DMLW anticipated 
needing assistance in reviewing the groundwater component of the Chuitna Coal Project 
application. OSM committed to providing the assistance needed by the State. During this 
evaluation cycle, the OSM groundwater hydrologist participated in several teleconference 
calls with the state, consultants, other Federal permitting agency representatives and 
company officials, primarily discussing the design of the model being developed to 
assess groundwater resources in the projected mining area.   
 
TIPS staff assisted the State by providing numerous software upgrades. For a complete 
list of software upgrades provided to the state, visit the TIPS website at 
www.tips.osmre.gov. 
 
Three staff members from the DMLW participated in five training opportunities during 
this evaluation cycle for a cost of approximately $6,6oo with one Alaska DMLW 
employee having taught some TIPS classes. 
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TIPS provided several pieces of equipment to Alaska for actual use or for evaluation and 
testing purposes. The state was also provided remote sensing imagery of the Usibelli 
Mines. 
 
 

 VII.  Oversight Topic Reviews 

 

Program oversight activities and oversight related discussions between Alaska DMLW 
and OSM occur routinely and regularly throughout the entire evaluation cycle. This is 
possible due to the small and stable population of operating mines in Alaska. Another key 
to the success of this approach is the solid, day-to-day working relationship and open 
lines of communication between DMLW staff and OSM staff. Due to the small size of 
the DMLW staff and the OSM Olympia Area Office staff, there is a great deal of 
discussion about routine program matters and operational issues. This approach has 
resulted in an informal and comfortable relationship that allows for the easy transfer of 
ideas and information. As a result of this approach, there are rarely any surprises 
involving program implementation. 
 
OSM and DMLW each have an individual designated as the lead program evaluation 
team representative to handle routine oversight matters. Should the need arise, technical 
specialists from OSM’s WR or specialists from other agencies within state government 
would be involved in the program evaluation process.  
 
The 2009 Annual Evaluation Plan identified 3 specific program review elementsslated for 
review, 1) Chuitna Coal Project, 2) program maintenance, and 3) evaluation of selected 
surface water control structures on Usibelli Coal Mine permits. Unfortunately, OSM’s 
surface water hydrologist slated to evaluate UCM’s surface water structures was 
reassigned and unable to undertake this project. Therefore, a review of the siltation 
structures did not take place during this review cycle. It is hoped this effort can be 
accomplished during the 2010 evaluation period. As a result, two topics were evaluated; 
the first is an on-going evaluation of DMLW’s efforts to bring to closure a program 
amendment package addressing approximately 80 issues identified by OSM. 
 
 The second topic involves review of  DMLW’s processing, to date, of a proposed permit 
application from PacRim Coal LP, for a project known as the Chuitna Coal Project. This 
proposed project will be very complicated, involving 3 separate DMLW permits along 
with several other State and Federal permits. DMLW has been reviewing baseline data 
packages submitted by numerous consulting firms. Additionally, late in the 2007 
evaluation cycle DMLW received a petition to designate the proposed site as unsuitable 
for coal mining. 
  
In addition to evaluating these individual program components, OSM Olympia, 
throughout the evaluation year, receives and reviews copies of all inspection reports, all 
enforcement documents, grant documents and permitting related documents.   
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 Chuitna Coal Project 

 
The Chuitna Coal Project is a proposed surface coal mining and export development 
project located in the Beluga Coal Field of Southcentral Alaska, approximately 45 miles 
west of Anchorage. The proposed project includes: a surface coal mine and associated 
support facilities (Chuitna Coal Mine); a mine access road, coal transport conveyor, 
personnel housing and an air strip facility (Chuitna Project Infrastructure); and, a logistics 
center and coal export terminal (Ladd Landing Development). The coal export terminal 
will include a 10,000-foot long trestle built out into Cook Inlet for the purpose of loading 
ocean-going transport ships.   
 
This lease area was the subject of a permit review and Environmental Impact Statement 
(EIS) in the late 1980’s and early 1990’s. After the State regulatory authority announced 
its decision to approve the permit, an appeal was filed and upheld, in part, by the Court. 
That decision resulted in lengthy delays which, when combined with a downturn in the 
coal market, killed the project. Since that time, there have been major changes in the 
regulatory requirements as well as the proposed project itself; for these reasons, it was 
decided by the regulatory community that a comprehensive Supplemental Environmental 
Impact Statement (SEIS) will be prepared. The SEIS will replace the initial EIS in its 
entirety.  
 
On October 18, 2005, the applicant and its consultant / legal team met with 
representatives of EPA, COE, DNR and OSM in Seattle to provide introductory 
information on the proposed project and solicit feedback from the regulatory community. 
This pre-application, pre-scoping meeting generated a very valuable exchange of 
questions and information among the participants. Based on the comments received at the 
pre-application meeting, the applicant modified its proposal prior to submitting material 
to the EPA.  
 
On March 17, 2006, PacRim submitted to the U.S. Environmental Protection Agency’s 
(EPA) Region 10 office in Seattle, Washington, a new source National Pollutant 
Discharge Elimination System (NPDES) permit application for the Chuitna Coal Project. 
This action by the applicant started the permitting process. EPA is the lead agency in the 
preparation of the SEIS with the U.S. Army Corps of Engineers and the Alaska 
Department of Natural Resources being cooperating agencies. The U.S. Fish and Wildlife 
Service will participate as a consulting agency.  
 
The DMLW, working with the other key permitting agencies, developed a Memorandum 
of Understanding (MOU) to establish a framework for coordinating the permitting efforts 
associated with the Chuitna Coal Project. Due to the size and complexity of the issues 
associated with this project, the permitting effort will involve many State and Federal 
agencies, many with no prior experience in permitting coal mines. The DMLW, in the 
MOU, identifies the various laws that must be complied with and associated permits that 
must be issued before the Chuitna Coal Project becomes operational.  
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The main purpose of the MOU was to coordinate the regulatory process to the maximum 
extent possible, by preventing needless duplication and paperwork, sharing resources 
where possible, establishing reasonable schedules, coordinating data collection, 
conducting joint meetings when possible; generally maximizing use of available 
resources and minimizing duplication of overlapping agency responsibilities. The MOU 
was signed in May, 2006, by the Commissioner of the Alaska Department of Natural 
Resources, the Deputy Regional Administrator of the U.S. Environmental Protection 
Agency, the Chief of the Regulatory Branch of the U.S. Army Corps of Engineers and the 
Field Supervisor of the Anchorage Office of the U.S. Fish and Wildlife Service.    
 
On May 2, 2006, an agency scoping meeting was held to discuss the Chuitna Coal 
Project. Agency scoping is the first phase of the NEPA process. The intent of this phase 
of scoping was to inform the involved agencies about the project and to solicit their 
participation and input in the permitting process.  
 
The public scoping process began on June 9, 2006 with the Federal Register publication 
of a Notice of Intent to prepare a Supplemental Environmental Impact Statement (SEIS) 
that will evaluate the potential impacts of the proposed project. The notice, published 
jointly by the three primary permitting agencies, announced four opportunities for the 
public to attend scoping open houses and public meetings and to tell public officials what 
they think should be evaluated and to discuss potential impacts of the proposed project. 
Two of the public meetings were held within the Tyonek native community to solicit 
comments specific to native concerns. The public scoping meetings took place in early to 
mid-July of 2006. 
 
 
The permitting agencies, particularly DMLW, have taken extraordinary measures to keep 
the public informed and to maximize opportunities for public participation. The DMLW 
and other involved agencies have conducted or participated in approximately 150 
meetings between state and Federal agencies, the applicant, native village representatives, 
the general public, the environmental community and members of the media. To address 
concerns expressed by the Village of Tyonek concerning the perceived lack of attention 
to Native issues regarding the Chuitna Coal Project, DNR staff conducted 4 special 
meetings during this evaluation cycle to listen to concerns about the project. The DMLW 
also created a web site specifically for people interested in the Chuitna Coal Project. It 
should be noted that several of the permitting agencies have never participated previously 
in the review of a surface coal mine permit application. 
 
During the 2007valuation cycle, the applicant, PacRim, through its numerous consultants, 
gathered data and started to submit baseline data reports to DMLW. The permitting 
agencies have been reviewing numerous reports and providing comments back to the 
applicant. By the end of this evaluation cycle, all of the baseline data reports have been 
reviewed with additional work needed in the areas of cultural resources, salmon related 
issues and geotechnical data. 
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On June 14, 2007, the Alaska DNR received a petition to designate all lands within the 
Chuitna River watershed as unsuitable for surface coal mining activities. The petition was 
filed by The Chuitna Citizens NO-COALition, an alliance of local residents, property 
owners and conservation groups concerned about impacts from the proposed Chuitna 
Coal Project. The Trustees for Alaska, a nonprofit public law firm is providing legal 
counsel to the petitioners. 
 
The petition area, the entire Chitna River watershed, encompasses approximately 150 
square miles, or about 96,000 acres on the western shore of Cook Inlet. The petitioners 
claim that the Chuitna River, a 17 mile non-glacial river with approximately 12 
tributaries supports a world-class fishery of all five species of North American Pacific 
wild salmon, trout and Dolly Varden and provides important habitat for moose, bald 
eagles, grizzly and black bears and coastal wetlands for ducks, geese and shorebirds. The 
petitioners state that the area’s unique and complex stream and wetland hydrologic 
system warrants protection as well as renders reclamation technologically infeasible. 
 
The Deputy Commissioner of DNR, after a review of the petition, responded to the 
petitioners on July 16, 2007. In its response, the state returned the petition to the 
petitioners on the basis that it included lands that the state found to be exempt from the 
petition process. In addition, the DNR notified the petitioners that other portions of the 
petition document were incomplete while other portions were found to be without merit. 
The DNR complied with the regulatory requirements at 11 AAC 90.703(a) by notifying 
the petitioners of its completeness decision within 30 days of receipt. 
 
On August 6, 2007, the petitioners submitted a written request for the Commissioner of 
DNR to reconsider the state’s initial decision to return the lands unsuitable petition. On 
August 13, 2007, the Commissioner granted the petitioners request for reconsideration. 
On September 18, 2007 the Trustees for Alaska requested that the DNR Commissioner 
expedite the request for reconsideration. 
 
On February 14, 2008, DNR Commissioner Irwin issued his decision regarding the 
petitioner’s request for reconsideration. In his response, the Commissioner reaffirmed his 
initial decision from July 16, 2007 by finding: 1) the LMU-1 petition lands are ineligible 
for designation because they were previously evaluated as part of the initial permitting 
review effort; 2) the petition regarding the remaining portion of the petition area is 
incomplete; 3) the petition is frivolous; and, 4) the petition assumes that the program 
standards and requirements for surface coal mining operations cannot prevent the adverse 
impacts identified in the petitioners allegations. 
 
On March 17, 2008, the Trustees for Alaska appealed the decision to the State’s Superior 
Court. Both parties are scheduled to file their respective briefs with the court after the end 
of this evaluation cycle. OSM continued to monitor this issue during the current 
evaluation period.  
 
Based on its conversations with the Trustees for Alaska, the DMLW anticipates receiving 
a revised Lands Unsuitable Petition for the Chuitna Coal Project sometime during the 
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2010 evaluation period. The attorney who filed the initial Lands Unsuitable Petition on 
behalf of the Trustees has left the organization; but, it is anticipated that two attorneys, 
new to the organization, will handle matters involving the Chuitna Coal Project. 
 
 
In early June of 2008, there was a change of both the prime engineering contractor and 
the project manager for the Chuitna Project, which brought into question the overall 
timing of the project. The State received, during the 2008 oversight cycle, the Chuitna 
Coal Mine permit application, the Ladd Landing Development permit application with 
the Chuitna Project Infrastructure permit application being submitted at the end of the last 
evaluation cycle.  
 
During the 2009 evaluation cycle, PacRim has been updating several components of its 
permit application package, most notably some baseline data studies regarding fisheries 
resources, and hydrology. PacRim anticipates submission of all outstanding permit 
application information by the end of the year. Upon receipt of the additional 
information, the DMLW will initiate its completeness review. 
 
During this evaluation year, there have been four meetings requested by the residents of 
the Beluga community. Additionally, DMLW conducted four joint meetings with the 
EPA and COE, the two lead Federal permitting agencies for the Chuitna Coal Project. 
Two of these meetings were held in the vicinity of the Tyonek native village in order to 
present updated information regarding the Chuitna Coal Project. At these meetings, the 
agency representatives addressed citizen concerns regarding cultural resources protection, 
health impact assessments and water management/protection issues related to the project.  
 
As previously mentioned, OSM’s groundwater hydrologist is heavily involved in the 
review of the groundwater component of the Chuitna permit application. He is part of a 
hydrology sub-group formed to develop technical review standards to assess the validity 
of the numeric groundwater model being developed by PacRim’s consultant. It is 
anticipated that considerable time will be committed by OSM’s hydrologist to the 
Chuitna Coal Project during the 2010 evaluation cycle. 
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 Program Maintenance 

 
This topic, a follow-up topic from previous years was selected because not much was 
done to address program maintenance prior to the 2001 evaluation cycle. In late 2001, 
OSM’s Management Council identified program maintenance as a high priority for the 
agency. This was due in part because some citizen-based lawsuits had been filed against 
some other State regulatory agencies for not adequately maintaining their approved 
program in accordance with SMCRA. During the 2001 evaluation year, OSM prepared 
and forwarded to DMLW a complete list of modifications needed to bring the Alaska 
program into compliance with the Federal program. The State committed to working with 
OSM to resolve the remaining issues. 

 
A tentative schedule and draft list of program revisions were submitted by DMLW to 
OSM for review and comment. Due to budget constraints and the events of September 
11, 2001, a working meeting planned in Anchorage did not take place. Numerous 
telephone conversations between OSM staff and DMLW staff concerning program 
amendment issues took place during that evaluation year. During the 2002 evaluation 
year, the DMLW staff made working on the program amendment a top priority. An OSM 
staff member spent one week in Anchorage working with the State staff to resolve some 
issues and to provide some guidance on this matter. 

 
A follow-up meeting was held in Anchorage in early September of 2002, to resolve a few 
remaining issues and to review a draft informal program amendment package. After 
making some last minute revisions based on those discussions, DMLW submitted an 
extensive informal program amendment package to OSM in late September 2002. The 
amendment package was intended to address approximately 80 issues identified by OSM 
over the years.  

 
OSM conducted a detailed review of the State’s informal submission and developed a list 
of items that needed to be addressed. On April 30, 2003, OSM mailed to DMLW a letter 
identifying those items. DMLW staff and OSM staff met in Olympia Washington on May 
15, 2003, to discuss the identified deficiencies. Based on that discussion, several items 
were able to be removed from the deficiency list. OSM followed up that meeting with a 
second letter, dated May 29, 2003, identifying the agreed upon remaining deficiencies. 

 
On May 11, 2004, DMLW submitted to OSM its formal program amendment package. 
OSM staff conducted an extensive review of the formal submission and announced its 
receipt and availability for review and comment by the public in the July 19, 2004, 
Federal Register. OSM received comments from the Anchorage office of the Bureau of 
Land Management. OSM notified Alaska on October 4, 2004, of the identified issues 
concerning the program submission. Alaska responded in a letter dated April 1, 2005, by 
submitting a revised amendment package. Based upon Alaska’s revisions to its 
amendment, OSM reopened the comment period in the June 23, 2005, Federal Register. 
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OSM received comments from one Federal agency and one local agency. After 
addressing the comments, OSM announced its approval of the rules package in the 
November 9, 2005 Federal Register. 

 
 During the 2006 evaluation cycle, the State initiated some formatting revisions as well as 
some housekeeping measures. Upon completion of the modifications, the rules package 
went to public notification for a minimum of 30 days due to the length of time since the 
last public notification. The DMLW received 5 sets of comments (4 sets from the coal 
mining industry and 1 set from the Trustees for Alaska, a citizens’ environmental 
coalition). Based on the comments received, DMLW decided to revise slightly the 
amendment package. Additionally, DMLW inadvertently deleted Article 18 from its 
regulation package that was published for public review and comment. Article 18 is the 
“Definitions” section of Alaska’s surface coal mining regulations. In addition to the 
minor changes DMLW made to the rules package, it reinserted the “Definitions” section. 
Due to the changes, DMLW republished on March 21, 2008, the availability of the 
regulation package for public review and comment. The 60 day comment period closed 
on May 23, 2008. 
 
Based upon comments received, the DMLW and Attorney General’s Office modified the 
regulation package between May and July 22, 2008. On July 29, 2008, Tom Irwin, 
Commissioner of Alaska’s Department of Natural Resources adopted the regulation 
package which was then submitted to the Attorney General’s Office for final agency 
review. The Lt. Governor signed off on the regulations in March of 2009, after which 
DMLW submitted a copy to OSM, identifying the modifications made to the package. 
OSM is scheduled to meet with staff from DMLW in mid-September, 2009 to discuss the 
state’s regulation package. Since the regulation package is slightly different than the one 
approved by OSM, OSM will have to republish the public notice. Any OSM identified 
deficiencies will require additional input from the Department of Law prior to adoption 
by the State. The goal is to have this regulation package finally adopted during this 
evaluation cycle. 

 
 
 
 
             

 
For more information on these evaluation topics, or any other aspect of the 2008 

annual oversight process, feel free to contact: 

 

 Office of Surface Mining 
 Evergreen Plaza Building, Suite 703 
 711 Capitol Way 
 Olympia, Washington 98501 
 Attn: Glenn Waugh 
 (360) 753-9538 

             gwaugh@osmre.gov 
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APPENDIX 1 
 
These tables present data pertinent to mining operations and State and Federal regulatory 
activities within Alaska. They also summarize funding provided by OSM as well as 
Alaska staffing. Unless otherwise specified, the reporting period for the data contained in 
all of the tables is the same as the evaluation year. Additional data used by OSM in its 
evaluation of Alaska’s performance is available for review in the evaluation files 
maintained by the Olympia, Washington OSM Office. 
 

 

 

Table 1 
When OSM’s Directive REG-8, Oversight of State Programs, was revised in December 
2006, the reporting period for coal production on Table 1 was changed from a calendar 
year basis to an evaluation year basis. The change was effective for the 2007 evaluation 
year. However, with Change Notice REG-8-1, effective July 1, 2008, the calendar year 
reporting period in Table 1 for coal produced for sale, transfer or use was reestablished 
and is effective for the 2008 evaluation year. In addition, for the 2008 evaluation report, 
coal production for the two prior years reported on Table 1 was recalculated on a 
calendar year basis so that all three years of production reported in the table are directly 
comparable. This difference in reporting periods should be noted when attempting to 
compare coal production figures from annual evaluation reports originating both before 
and after the December 2006 revision to the reporting period. 
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TRANSCRIPT OF 
WISHBONE HILL PUBLIC MEETING 

AUGUST 25, 2006 
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P R O C E E D I N G S 

(Begin requested portion) 
 UNIDENTIFIED FEMALE: So you would be amenable to the 
community holding you to a conditional use permit? 
 (No response) 
 UNIDENTIFIED MALE: The road that would be put in when the 
mine is all done, is that road pulled out or is that something 
that’s left? 
 UNIDENTIFIED MALE: In the permit, it’s left and part of 
it was, it was accessing –- like it was a potential back 
access to the correctional center and, you know, there was 
some stuff there that if they chose to, but right now if you 
can look on a map, you can see a road corridor to access the 
property. 
 UNIDENTIFIED MALE: (Indiscernible - mumbling) question 
for you. 
 UNIDENTIFIED MALE: The 35 cents ton tax,..... 
 UNIDENTIFIED MALE: Yes. 
 UNIDENTIFIED MALE: .....is that a percentage or is that 
fixed at 35 cents a ton? 
 UNIDENTIFIED MALE: It’s 35 cents a ton for surface coal 
lining and I believe 15 cents for under coal mining. 
 UNIDENTIFIED MALE: That’s fixed? 
 UNIDENTIFIED MALE: That’s fixed. 
 UNIDENTIFIED FEMALE: Who gets that tax? 
 UNIDENTIFIED MALE: That goes into the abandon mine lines 
fund and then that is used to pay for all the pre 
(indiscernible) work.  The way it works is there is what 
there’s called minimum program states and those are supposed 
to be funded at three million dollars minimum so even if the 
coal mining activity that occurs within that state does not 
produce enough coal to meet that funding level, that they are 
–- that the other states kind of contribute to bringing it up 
to a minimum amount.   
 Now, there is a, I believe, rather than being funded at 
three million dollars, it’s being funded at two million 
dollars. 
 UNIDENTIFIED FEMALE: Do you have a projected idea of when 
you might start this project? 
 UNIDENTIFIED MALE: That’s been the big question forever. 
 UNIDENTIFIED FEMALE: It’s not tomorrow? 
 UNIDENTIFIED MALE: It’s not tomorrow.  We don’t have a 
market.  It’s not like, you know, precious metals where we can 
(indiscernible - interference), so it’s –- right now we don’t 
have a deal (indiscernible - mumbling). 
 UNIDENTIFIED FEMALE: One thing we were talking about 
earlier was the possi –- there’s a market down on the Kenai 
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somewhere with that..... 
 UNIDENTIFIED MALE: (Indiscernible). 
 UNIDENTIFIED FEMALE: .....plant but that the Healy Coal 
produces much more and so you’ll probably just continue using 
that for that market? 
 UNIDENTIFIED MALE: That’s (indiscernible). 
 UNIDENTIFIED FEMALE: What chance are we looking at that 
that plan would change and you would start developing this 
instead or in addition to for that? 
 UNIDENTIFIED MALE: Right now it hasn’t been talked about 
to do that, so right now our current thinking is that we have 
a mine that exist that we have rail for and so we’re –- all 
our economics are working with that project are from Healy.   
 UNIDENTIFIED FEMALE: And Healy is not running out any 
time soon? 
 UNIDENTIFIED MALE: (Indiscernible - speaking too softly) 
for a couple of hundred years. 
 UNIDENTIFIED FEMALE: Oh, good. 
 UNIDENTIFIED FEMALE: Well, then, perhaps you’d like to 
sign this paper that says you won’t (indiscernible). 
 UNIDENTIFIED FEMALE: Yeah (affirmative), yeah 
(affirmative), then why do you need us anyway? 
 UNIDENTIFIED MALE: Coal is expensive to transport. 
 UNIDENTIFIED MALE: Yeah (affirmative). 
 UNIDENTIFIED MALE: So, you know, if you want it, –- if 
somebody needed a coal fire plant down on the Kenai, it’s a 
lot cheaper if they had coal near the Kenai to my –- so, it’s 
all –- coal is a big expense. 
 UNIDENTIFIED MALE: So, if MEA ever needed a coal fired 
plant, this would be the place to come to get the coal from? 
 UNIDENTIFIED MALE: (Indiscernible - too far from 
microphone) site, sure.  
 UNIDENTIFIED FEMALE: Is that possibility in the near 
future or not? 
 UNIDENTIFIED MALE: It’s MEA’s call.  I mean, if they 
truly want to..... 
 UNIDENTIFIED FEMALE: But you’re looking forward to 
hopefully they will call. 
 UNIDENTIFIED MALE: (Indiscernible). 
 UNIDENTIFIED FEMALE: It’s seven or eight years to permit 
a power plant.  It’s not –- again, it’s not something that you 
do overnight. 
 UNIDENTIFIED FEMALE: (Indiscernible) contract for natural 
gas. 
 UNIDENTIFIED MALE: Through 2014, is that correct? 
 UNIDENTIFIED FEMALE: (Indiscernible).  
 UNIDENTIFIED MALE: Speaking of transportation, I can’t 
remember in the permit.  What are the transportation plans of 
the mine for the whole (indiscernible)? 
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 UNIDENTIFIED MALE: It was to develop the access down to 
the highway and then there’s another permit.  It’s two 
volumes.  It actually took it to a place called Ladco, which 
is on the other side of Palmer. 
 UNIDENTIFIED MALE: It’s basically where the gravel gets 
(indiscernible). 
 UNIDENTIFIED FEMALE: (Indiscernible). 
 UNIDENTIFIED MALE: There’s no rail out to the mine site.  
We’re not looking at putting rail out to the mine site. 
 UNIDENTIFIED MALE: It’s through the existing rail. 
 UNIDENTIFIED MALE: There’s a section of road here, 
approximately two mils, and then 12 miles down the highway. 
 UNIDENTIFIED MALE: And our jurisdiction ends where it 
meets that (indiscernible), public road. 
 UNIDENTIFIED FEMALE: You mentioned that it’s expensive to 
transport from Healy.  Do you really save money by opening up 
an entire new line just to make it a little bit closer? 
 UNIDENTIFIED MALE: The price –- like when we saw coal, 
let’s say, overseas, we’ll spend about a third of our cost for 
mining and about a third for rail and about a third for 
shipping, so I mean, it is –- you know, you’re talking big 
(indiscernible) so it’s very expensive to transport coal. 
 UNIDENTIFIED FEMALE: So, when you’re talking about the 
place on the Kenai that needs your coal but you said you’ll 
continue using the Healy coal and if it’s more expensive – if 
it’s expensive to transport, is it simply because we don’t 
have the volume here that you wouldn’t start trucking it from 
here? 
 UNIDENTIFIED MALE: It’s to me..... 
 UNIDENTIFIED FEMALE: Because it is closer. 
 UNIDENTIFIED MALE: Once you get coal on a rail, it’s 
pretty cheap to keep it going on the rail and so –- you know, 
versus starting a new mine and a new capital, an all new 
thing, we have something already in place for that. 
 UNIDENTIFIED FEMALE: Are there any other (indiscernible) 
other than MEA wanting the power plant that you could foresee 
that would take coal in this area? 
 UNIDENTIFIED MALE: Not actively, no. 
 UNIDENTIFIED FEMALE: I’ve got a couple of questions for 
you, Bruce. 
 UNIDENTIFIED MALE: Uh-huh (affirmative). 
 UNIDENTIFIED FEMALE: We were talking about re-vegetating.  
You can see on some of the maps over there, some of the 
ancient old mining sites that are obviously not re-vegetated.  
If they were to be working in one of those areas, when they 
get done with what they are doing, do they need to re-vegetate 
or are they bringing it back to whatever state it is in when 
they started?  In other words, if it’s already (indiscernible 
- simultaneous talking). 
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 UNIDENTIFIED MALE: If it’s already disturbed and..... 
 UNIDENTIFIED FEMALE: Right.  Do they have to put it back 
to non-disturbed? 
 UNIDENTIFIED MALE: Once they come in and redistribute, 
then those performance standards then kick in.   
 UNIDENTIFIED FEMALE: So that when they leave, it 
shouldn’t look like that on the back anymore?  It was be 
vegetation? 
 UNIDENTIFIED MALE: You should not see those 
(indiscernible). 
 UNIDENTIFIED FEMALE: And..... 
 UNIDENTIFIED MALE: And we’ve done that.  We’ve gone into 
old areas of Healy and re-mined and re-vegetated the whole 
area. 
 UNIDENTIFIED MALE: And the new standard (indiscernible). 
 UNIDENTIFIED FEMALE: Okay, that’s what I (indiscernible).  
Another question is, I was at that meeting the other night at 
Chickaloon about the mining and one of the problems that was 
discussed was that the comments that were submitted about the 
permit were not relevant.  So, what I want to know is, what 
types of comments are relevant in this –- what types of 
comments would make a difference? 
 UNIDENTIFIED MALE: I would like to make a distinction 
between what was occurring at Chickaloon and here.   
 Under that, you were looking at a lease sale and from the 
Mental Health Trust (indiscernible) which for all practical 
purposes, is kind of (indiscernible) and so they have certain 
criteria as it relates to their lease sale and anything beyond 
the scope of that is –- to them is not relevant.  Anything 
that gets submitted as part of the surface (indiscernible) we 
will address.  We will address each comment. 
 UNIDENTIFIED FEMALE: So, for example, tonight the things 
that we you are hearing from us in my mind are all relevant? 
 UNIDENTIFIED FEMALE: And do the things we bring up in 
this conversation count as comments or do we need to 
physically put them in writing on a piece of paper? 
 UNIDENTIFIED MALE: Well, what I would like to do is 
either if you could write them down and give them to us 
tonight, or if you would like to, to formally testify, then 
we’ll certainly give a response.  The intent of this part was 
just kind of a question/answer. 
 UNIDENTIFIED FEMALE: Just comment or discussion. 
 UNIDENTIFIED MALE: But please so.  There’s a format there 
for anybody who wanted to fill it out. 
 UNIDENTIFIED FEMALE: I’m just kind of relieved but the 
lease that you have, is that basically for subsurface because 
–- the reason I’m asking is because I think it was last summer 
or two summers ago I went out to that area and like acres and 
acres and acres of trees are being cut down and I understand 
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that that was maybe for some kind of habitat. 
 UNIDENTIFIED MALE: Yeah (affirmative). 
 UNIDENTIFIED FEMALE: So, is that completely un-related to 
you because your stuff is just underground?  Is that a whole 
different regulation process that affects the over land? 
 UNIDENTIFIED MALE: Call that surface and subsurface, but 
that was, you know, Forestry probably but..... 
 UNIDENTIFIED FEMALE: So that’s totally separate? 
 UNIDENTIFIED MALE: Yeah (affirmative). 
 UNIDENTIFIED FEMALE: Like if they’re not doing other than 
they have nothing to do with what happens on the surface? 
 UNIDENTIFIED MALE: On State land. 
 UNIDENTIFIED MALE: They’re –- under the coal leases, the 
property rights, the subsurface rights, the right to the coal 
(indiscernible).   
 UNIDENTIFIED FEMALE: So, I guess, slightly off the topic, 
but for now, like while you’re not doing anything out there, 
all kinds of things can occur on that land. 
 UNIDENTIFIED MALE: Well, I mean, then I think it goes 
into that multiple use.  I’m sorry, but that multiple use 
between the moose range wildlife habitat. 
 UNIDENTIFIED FEMALE: So all that can go on in the 
meantime and then at some point you can just wait 
(indiscernible). 
 UNIDENTIFIED MALE: The land ownership is –- if you look 
up there, you’ll see State land, you’ll see Trust land, 
Usibelli owns private land, there’s others, Borough land, so 
there’s quite a bit of land –- different land ownership.  Cook 
Inlet Regional Corporation owns some of it and that’s just 
surface and then there’s different owners for the subsurface.  
So, the land ownership on this project, there’s a lot of land 
owners.  So, the State being with the..... 
 UNIDENTIFIED FEMALE: I guess I was just wondering like if 
we wanted to make up a bunch of new trails out there, you 
know, make a cross-country ski (indiscernible - simultaneous 
talking) that can happen and then it would all be gone as soon 
as (indiscernible). 
 UNIDENTIFIED MALE: Or it also goes into what the post 
mining land use is as part of the process. 
 UNIDENTIFIED FEMALE: So it can be restored, but during 
the time that the money is (indiscernible) be there. 
 UNIDENTIFIED FEMALE: Or you could request it to be made 
into trails for skiing (indiscernible) even if they weren’t 
(indiscernible). 
 UNIDENTIFIED FEMALE: At the meeting on Wednesday you 
mentioned that the State regulation for the minimum 
(indiscernible) buffer zone was 100'.  What kind of effort 
would we as a community have to do to make that significantly 
more than 100', like maybe 400 or 500' from a stream 
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particularly one that’s known to be an (indiscernible) fish 
stream?  
 UNIDENTIFIED FEMALE: Particularly one that we just put a 
lot of energy into restoring. 
 UNIDENTIFIED MALE: Well, under the plan, they were 
staying out of the flood plain, the settling control features, 
the (indiscernible) are non-discharging.  (Indiscernible) 
point of discharge (indiscernible).  I don’t know the answer 
for what it would take for additional (indiscernible). 
 UNIDENTIFIED FEMALE: Couldn’t that be addressed through 
the conditional use permit process? 
 UNIDENTIFIED FEMALE: It could.  Do you have a number that 
you’re planning now?  Do you operate along water now? 
 UNIDENTIFIED MALE: Fair enough.  We can look in here and 
see how far, you know, the coal –- we look where the coal is 
and where the mining boundary comes up and we could measure 
it.  I know it’s more than 100 feet, but we can measure 
exactly what it is.   
 UNIDENTIFIED FEMALE: If you do open an operation here, 
what would be the projected duration of the total mining 
operation as in how fast would you mind it out?  What you’re 
telling me is this is a relatively small deposit compared to 
what’s in Healy (indiscernible) for a long time but this could 
be a lot faster. 
 UNIDENTIFIED MALE: If you wanted to provide 
(indiscernible), it would be, you know, I want 100 pounds a 
year for 100 years.  I mean, the thing with the permit is it’s 
market driven, so it’s really almost impossible for me to 
answer that.  If somebody wanted a large volume and wanted to 
do it, this permit allows 750,000 tons a year. 
 UNIDENTIFIED FEMALE: What would be a feasible volume to 
keep a mine open in this area? 
 UNIDENTIFIED MALE: If –- my mine, I would say it would 
that it needs to probably be like 100,000 tons up to the 700.  
In Healy we’re doing 1.6 million.  It’s way less.  This is 
quite a bit smaller than that. 
 UNIDENTIFIED FEMALE: Okay. 
 UNIDENTIFIED MALE: Again, that answer is going to change 
with how..... 
 UNIDENTIFIED FEMALE: I understand that.  (Indiscernible). 
 UNIDENTIFIED FEMALE: Do you know how much gold is there? 
 UNIDENTIFIED MALE: Yes, there is 25 million tons but 
that’s if –- that’s like 30% of that needs to go through a 
process where it kind of de-shells, it gets the coal and the 
shelling together and so there’s about 13 million mineable 
tons.  (Indiscernible) 14.4 million mineable tons. 
 UNIDENTIFIED FEMALE: I think (indiscernible) estimated 10 
or 12 year mine life when they were doing their project based 
on..... 
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 UNIDENTIFIED MALE: That’s based on 750,000 tons a year 
for 13 years. 
 UNIDENTIFIED FEMALE: Okay.  That was kind of what I was 
asking. 
 UNIDENTIFIED MALE: But again maybe that would be –- 
depending on your prospective, maybe that’s good to get in and 
doing that fast and be gone.  Maybe to me the market might not 
be that.  It might be less, could last longer, so there’s both 
of those scenarios.   
 UNIDENTIFIED FEMALE: I know there is a lot of monitoring 
wells in the area.  Have you guys been looking at those?  Up 
for any changes? 
 UNIDENTIFIED MALE: Well, what you do as part of 
(indiscernible) that before you ever mine you go in and test 
the water (indiscernible) to see what way the groundwater is 
moving and this entire area, what’s happening is it’s actually 
being charged up by the creek so water from the creek is 
coming into the mine and it keeps heading kind of southeast 
and so you would use those wells and kind of, you know, see 
that so they’re kind of –- the amount of water and what 
direction it’s moving. 
 UNIDENTIFIED FEMALE: So you guys are still doing that? 
 UNIDENTIFIED MALE: Yes. 
 UNIDENTIFIED FEMALE: And what you do is you monitor those 
through your operations?  In fact, (indiscernible), this next 
one, they all go out and do (indiscernible). 
 UNIDENTIFIED FEMALE: Well, the reason I ask is because 
(indiscernible) did those wells and recorded data on them for 
two or three years for (indiscernible) so I was just curious.  
Gosh, I’ve been here too long. 
 (Laughter) 
 UNIDENTIFIED FEMALE: My husband worked on that project. 
 UNIDENTIFIED MALE: Without the mental health trust issue 
in 1991, that –- this would have been my (indiscernible) 
progress right now probably.  I mean, it was that sure of a 
deal and when the Trust Land office, the money was getting 
mixed up with the general fund, they literally sued this –- 
they used this project as one of the main reasons for them 
using it. 
 UNIDENTIFIED FEMALE: Oh, those mental health trust funds. 
 UNIDENTIFIED MALE: That’s where (indiscernible) Japanese 
kind of washed their hands of the project because –- and to 
this day every time you talk to prospect buyers from Japan, 
they’ll say (indiscernible) trust.  (Laughter). 
 UNIDENTIFIED FEMALE: Is that settled yet. 
 UNIDENTIFIED FEMALE: So, what would it take to get such a 
–- if such a mining project happened, what would make it to 
where it wouldn’t go through the night and just keep it during 
waking hours?  It seems reasonable to make it during 
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reasonable working hours.  I mean, you know, come on.  The 
rest are alive at that time for the most part. 
 UNIDENTIFIED MALE: I don’t know what the answer is for 
that. 
 UNIDENTIFIED MALE: From a mining prospective, it’s very 
hard for a mining company to do that because they’re got their 
capital spent and it’s like using half of their –- it’s very 
hard for them to go ahead with the project and only run it 
half time.  It would be like opening a restaurant and only 
have it serve food, you know, part days. 
 UNIDENTIFIED FEMALE: Breakfast. 
 UNIDENTIFIED MALE: Yes.  From a mining prospective it’s 
hard for us to do that. 
 UNIDENTIFIED FEMALE: Maybe names some prices of some 
equipment. 
 UNIDENTIFIED MALE: Well, yes, a normal mining truck is 
about 20 million dollars, so if you buy a truck or a tractor 
or whatever in the mining industry, (indiscernible) where it 
can usually –- you need to use it. 
 UNIDENTIFIED FEMALE: 24 hours a day. 
 UNIDENTIFIED FEMALE: That’s legal. 
 UNIDENTIFIED MALE: Yes, it’s kind of the way it usually 
goes. 
 UNIDENTIFIED MALE: The problem I see with that is my 
house sits probably two miles from a highway.  On a cold night 
and still, I can hear every truck downshifting going down 
Moose Creek. 
 UNIDENTIFIED FEMALE: Yes, I can too. 
 UNIDENTIFIED MALE: And I can just imagine what it’s going 
to be like up there on a cold night. 
 UNIDENTIFIED FEMALE: And every snow-machine that’s on 
that hillside right where you guys will be, right across from 
me, every single snow-machine I can hear loud and clear and I 
can just imagine. 
 UNIDENTIFIED FEMALE: Well, they won’t be there. 
 (Laughter) 
 UNIDENTIFIED MALE: But the upside to this is when you sit 
here and you think of the economics of it, I don’t..... 
 UNIDENTIFIED FEMALE: But the economics don’t help us a 
whole lot. 
 UNIDENTIFIED MALE: No, I’m saying the economics of it is 
that there’s going to have to be some big time money invested 
for these guys to go out there and you’ll probably be dead and 
I’ll probably be dead before (indiscernible). 
 UNIDENTIFIED FEMALE: Road money. 
 UNIDENTIFIED MALE: It’s going to take some big dollars 
for them to go in there when they’ve got a –- everything is 
sitting in Healy and they know for the next 200 years they can 
produce coal.  Why would you want to go in there and take coal 
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out of there unless there’s somebody around here that needs it 
and the only thing I can think of is MEA and their power 
plant. 
 UNIDENTIFIED MALE: It is a very good deposit.  
(Indiscernible) this deposit, somebody else will have this 
deposit. 
 UNIDENTIFIED FEMALE: So, in other words, it’s in our 
better interest for (indiscernible) to keep..... 
 UNIDENTIFIED MALE: I’m not saying that.  I’m just 
saying..... 
 UNIDENTIFIED MALE: .....the permits so that somebody else 
doesn’t? 
 UNIDENTIFIED MALE: It might be in Usibelli’s interest 
but, you know, if we find a buyer, I mean, (indiscernible). 
 UNIDENTIFIED FEMALE: And I’ve got to think you have a 
buyer laying somewhere down the line. 
 UNIDENTIFIED MALE: It’s kind of like the chick and the 
egg, which came first, you know.  If you don’t have a permit, 
you..... 
 UNIDENTIFIED FEMALE: You can’t do it right. 
 UNIDENTIFIED MALE: .....cannot –- no-one will talk to you 
and so if you want to go back to (indiscernible), if the 
market went better than it is today, (indiscernible) because 
on the ground we’re probably spending five or six years 
gathering data before we even apply for this permit, okay, so 
it’s years of information to put this –- this probably started 
–- well, this did, you know,..... 
 UNIDENTIFIED MALE: It started in the early ‘80's. 
 UNIDENTIFIED MALE: So right now we’re working on a new 
mine –- we just permitted a mine in Healy and we’re working on 
the next one and the next one is, you know, depending on the 
market again, you know, it’s probably seven or eight years out 
but we will be working a lot to try to get all of that, you 
know, (indiscernible). 
 UNIDENTIFIED FEMALE: Get your ducks in a row. 
 UNIDENTIFIED FEMALE: Yes, we’ve been working on it for 
the last three or four years pretty steadily, so there’s a 
large amount of commitment and work to get to this stage.   
 UNIDENTIFIED MALE: There’s a question for you. 
 UNIDENTIFIED FEMALE: Yes.   
 (Indiscernible - simultaneous talking) 
 UNIDENTIFIED FEMALE: Before we leave tonight, would you 
be willing to show us on the map how close to the creeks and 
therefore how close to a lot of these residents you would want 
to go? 
 UNIDENTIFIED MALE: Sure. 
 UNIDENTIFIED FEMALE: Because that would help us.  I mean, 
if it’s a half mile or mile off, you know, at the far edge, it 
might change..... 
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 UNIDENTIFIED MALE: Yes, we can look at that.  I’ll start 
finding the map that it’s on. 
 UNIDENTIFIED FEMALE: Okay. 
 UNIDENTIFIED MALE: Any other questions? 
 UNIDENTIFIED FEMALE: Is there any thought of doing 
subsurface mining or was it all surface mining? 
 UNIDENTIFIED MALE: Again, this is kind of a general 
statement that usually surface mining is probably 20 to 30% 
cheaper than subsurface and so usually we’re looking at 
surface mining and the only place it changes is all of a 
sudden you get, you know, the mountain and (indiscernible) and 
you have no choice, you have to go subsurface if you want to 
go for that piece of coal, but this is 100% surface. 
 UNIDENTIFIED FEMALE: How deep..... 
 UNIDENTIFIED MALE: There is an awful lot of underground 
mining in this historically back to the ‘20's in this area. 
 UNIDENTIFIED FEMALE: How deep is that on average? 
 UNIDENTIFIED MALE: In Healy we mine up to about 500' and 
that’s about what –- this permit is not that deep, you know.  
(Indiscernible) at some of the typical cross-sections and it’s 
probably pushing like 300. 
 UNIDENTIFIED FEMALE: And on top of that is potentially 
300' of gravel or..... 
 UNIDENTIFIED MALE: There are a couple of coal 
(indiscernible) in the area that are pretty steep and there 
are some that kind of flatten out and run and kind of come up 
and have lens to them so there’s (indiscernible) types of 
mining that you would do in this area.  Quite a bit of 
(indiscernible). 
 UNIDENTIFIED FEMALE: But do you think that the material 
on top of the coal is gravel? 
 UNIDENTIFIED MALE: There’s so gravel on top in some areas 
and some areas it’s –- typical section is gravel on top going 
in through the sandstone and then the sandstone –- within the 
sandstone you have the coal (indiscernible). 
 UNIDENTIFIED MALE: And how many coal seams are there? 
 UNIDENTIFIED MALE: In this area there is, you know, more 
than a dozen coal seams, but the ones we were targeting are 
like three or four main seams. 
 UNIDENTIFIED MALE: (Indiscernible) that diagram, that 
cross-section, kind of shows a typical multiple seam 
(indiscernible).   
 UNIDENTIFIED FEMALE: So when you say three or four seams, 
they’re on top of each other or they’re..... 
 UNIDENTIFIED MALE: What’s typical is you have a coal 
seam, then some more sandstone, then a coal seam and then 
sandstone.  It’s kind of a repeated process. 
 UNIDENTIFIED FEMALE: And when you put it all back in, are 
there chances for gravel sales, are there chances for 
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sandstone sales or do you put everything back in there that 
you took out of there? 
 UNIDENTIFIED MALE: Yes, there is a post-mining 
(indiscernible) there and it kind of shows you –- here is what 
it looks like before and when we’re all done, this is what 
we’re proposing that it look like.  So,..... 
 UNIDENTIFIED FEMALE: So you have a map with you of what 
you think it’s going to look like? 
 UNIDENTIFIED MALE: Yes. 
 UNIDENTIFIED FEMALE: So we can all look at that? 
 UNIDENTIFIED MALE: No problem.  That is the whole idea of 
these permits. 
 UNIDENTIFIED MALE: Our permits are divided up into five 
parts.  The first part is kind of a basic description of the 
project, where it’s located.  The second part gets into 
(indiscernible) control issues.  One thing about coal mining 
is all of the owners offer –- owners, directors, officers, 
anybody that has a control of how the operation is run, get 
identified specifically and then they get entered into what is 
called the (indiscernible) and the office of surface mining 
(indiscernible) all those names listed in there cross-
referenced to the project they work on and if there is an 
operator, say, that’s in Kentucky that has violations against 
him for non-compliance, walked away from a project and then 
goes into Virginia to apply for a permit, he is checked and if 
there is, you know, black marks against him, then he’s not 
eligible for a permit. 
 UNIDENTIFIED FEMALE: And that applies to anyone? 
 UNIDENTIFIED MALE: That applies to anyone. 
 UNIDENTIFIED FEMALE: But Mr. Usibelli doesn’t have any 
black marks, let’s just make that clear. 
 UNIDENTIFIED MALE: And then the third part of the permit 
is the baseline studies that were conducted out there.  So, 
you look at your natural condition, you look at your geology, 
your hydrology, your soils, your vegetation, you land use, 
your wildlife habitat.  All those things get identified 
because that’s kind of the baseline that gets establish for 
the operation, for (indiscernible) plans so that when you’re 
putting them back, you can –- you have (indiscernible) which 
to (indiscernible). 
 UNIDENTIFIED FEMALE: And those are already..... 
 UNIDENTIFIED MALE: Those are all on there. 
 UNIDENTIFIED MALE: A note on that is the species in Moose 
Creek and how far they go up (indiscernible) salmon only went 
so far up the river and now they’re up right along the 
corridor of right along the edge of the mountain. 
 UNIDENTIFIED FEMALE: USG just did a big survey not too 
long ago and we participated in that as well. 
 UNIDENTIFIED FEMALE: Unless it was last year, 
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(indiscernible). 
 UNIDENTIFIED FEMALE: It was the last four years but it 
was not on specifically the fish but it was identifying the 
water quality and they were doing a regional study and we 
participated in that. 
 UNIDENTIFIED MALE: So if you have information about that, 
I mean, that’s part of what we’re trying to capture here, is 
that there are other things that we might have missed.  So, if 
you could provide us with it, that would be great. 
 UNIDENTIFIED FEMALE: Well, then, I guess my only other 
burning question is, what does the Borough get out of this? 
 UNIDENTIFIED MALE: (Indiscernible) off the top of my 
head, I –- do they have a royalty rate?  I think they do. 
 UNIDENTIFIED FEMALE: No. 
 UNIDENTIFIED MALE: (Indiscernible). 
 UNIDENTIFIED FEMALE: (Indiscernible). 
 UNIDENTIFIED MALE: There would be property taxes. 
 UNIDENTIFIED MALE: Yeah (affirmative), well, on this 
property there is over $100,000 in..... 
 UNIDENTIFIED FEMALE: Taxes. 
 UNIDENTIFIED MALE: .....taxes and that kind of stuff 
going on and has been for five years.  We’ll have to look at 
how much goes to CIRI but I know our costs, our holding costs 
of this is quite substantial because of (indiscernible) but I 
don’t know what portion (indiscernible). 
 UNIDENTIFIED FEMALE: And I just –- I know this is going 
to –- a hard question, but if we were to enact a severance 
tax, would you be against it? 
 UNIDENTIFIED MALE: We have a severance tax 
(indiscernible) of time and (indiscernible). 
 UNIDENTIFIED FEMALE: Okay.   
 (Indiscernible - simultaneous talking) 
 UNIDENTIFIED FEMALE: They’re not going to be in the 
streets waving signs.  
 UNIDENTIFIED MALE: But, you know, aside from what the 
State royalty is for coal mining, a small but meaningful 
amount of your Dividend check even comes from coal mining.  
Coal is not like oil money, but..... 
 UNIDENTIFIED FEMALE: I think I found it. 
 UNIDENTIFIED FEMALE: Did you find it in there? 
 UNIDENTIFIED FEMALE: I don’t know.  It’s folded the wrong 
way, but this is the water, so take a look at that. 
 UNIDENTIFIED FEMALE: The test wells are water wells? 
 UNIDENTIFIED MALE: Remember, there was a (indiscernible) 
just to locate where in the world this (indiscernible) and a 
lot of ours are backed up.  There were some holes that were 
drilled that were put (indiscernible) down and there’s caps on 
them and locks and you can test how deep the water is 
(indiscernible). 

Attachment P



 UNIDENTIFIED FEMALE: So, are you able to check like 
(indiscernible) or anything in the area? 
 UNIDENTIFIED FEMALE: Yes, we’re required to monitor those 
wells and see if there’s any change.  Now, in how many years 
that –- from Healy, we’ve not ever detected any change, but 
yeah, you’re required to look for that. 
 UNIDENTIFIED FEMALE: I was just wondering about the 
potential for a surface mining operation to affect the 
groundwater, what –- if for what (indiscernible) could go that 
deep to get into the groundwater. 
 UNIDENTIFIED FEMALE: That’s what this whole mine plan is 
about and establishing what the hydrology looks like, what the 
quality of that water is, how does it more, how much is that, 
what’s the recharge.  That’s a big portion of what this permit 
looks at and (indiscernible) your operations plan, can you 
affect it?  Is there a reasonable potential to affect that?  
There’s a certain term of it.  What’s it called; the probable 
hydrologic consequence..... 
 UNIDENTIFIED MALE: Consequence. 
 UNIDENTIFIED FEMALE: PHC we call it. 
 UNIDENTIFIED FEMALE: So, do you have enough data to know 
anything about this area? 
 UNIDENTIFIED MALE: Before we can issue a permit, the 
company has to describe what they think the probable 
hydrologic consequence is.  Now, in response to that, we do an 
evaluation which is what’s called a (indiscernible) hydrologic 
impact assessment and before we can issue a permit we have to 
do that and if we make the determination then that it cannot 
be met, then we can’t issue a permit on it. 
 UNIDENTIFIED MALE: This is usually do with, you know, 
PHDs on both sides.  The State has their hydrologist looking 
at it and we have ours. 
 UNIDENTIFIED FEMALE: It’s not Bruce and Allen Barber 
you’re thinking of.  (Indiscernible) on this one, you know. 
 UNIDENTIFIED MALE: (Indiscernible) for soils and 
(indiscernible) did the complete entire soils, the vegetation, 
what’s –- before we ever started mining, what’s here, what do 
we have, and Dr. Chin Lu (sp), he did all the soils and so you 
inventory all of that and that’s part of the permitting 
process. 
 UNIDENTIFIED MALE: Didn’t I hear you say though that you 
thought the water was moving southeast? 
 UNIDENTIFIED MALE: Yes. 
 UNIDENTIFIED MALE: So it’s moving generally away from 
Moose Creek towards the river, the main river.  Moose Creek, 
that’s the recharge and actually the water is coming from the 
creek into the mining claim, which is a positive for 
permitting (indiscernible) on that. 
 UNIDENTIFIED FEMALE: So is there a high probability or a 
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low probability on surface mining operation for something to 
get into the groundwater? 
 UNIDENTIFIED MALE: It’s extremely low.  We would be in 
violation of a permit.  EPA would –- I mean, it would be a big 
deal.  The water from this mine (indiscernible) into Moose 
Creek, it better not. 
 UNIDENTIFIED FEMALE: Well, I’m not talking about surface 
water.  I’m talking about something seeping through the ground 
into the groundwater. 
 UNIDENTIFIED MALE: And that’s what’s important about this 
property, the distinction, that if water does get in, as soon 
as it hits the groundwater table, it’s flowing away from this 
creek. 
 UNIDENTIFIED FEMALE: But it’s going somewhere. 
 UNIDENTIFIED MALE: Look where –- I mean, it’s filtered 
down and eventually it’s going to end up in, you know, 
Matanuska –- or the (indiscernible). 
 UNIDENTIFIED MALE: But the soil itself will filter down –
- should filter most of that out before it ever gets to the 
river, the Mat-Su River. 
 UNIDENTIFIED FEMALE: You think about your septic system. 
 UNIDENTIFIED MALE: Yeah (affirmative), that’s true. 
 UNIDENTIFIED FEMALE: We try not to think about it.  I’m 
asking because at some point in the past I heard that between 
the mountains and the Inlet, there is a two year travel rate 
for water that hits the mountains to get to the Inlet.  That’s 
awful fast, so if something does hit the groundwater, it’s 
going to move fast in relation to other areas, so I’m just 
curious. 
 UNIDENTIFIED MALE: Those are good questions.  Once you 
disturb the soil, a lot of times the aquifer is the coal seams 
and so water will usually travel through coal seams or head 
down those (indiscernible) a lot faster.  Once you disturb the 
ground and put it in, we know that it’s literally –- it slows 
way, way down, the infiltration rate, so that’s part of your 
(indiscernible), you know, if you mine deep into an aquifer, 
and this isn’t that case, some mines will (indiscernible), 
when they’re done mining, that aquifer comes back to its 
original height and how long will that take and your 
hydrologists are good at estimating that and that was all part 
of this. 
 UNIDENTIFIED FEMALE: Okay. 
 UNIDENTIFIED MALE: And part of the evaluation and the 
reason that we evaluate, we look at the aquifer under the 
(indiscernible) mine and we look at potential impacts to that 
aquifer and, you know, if there are draw-downs that were un-
anticipated that affects water wells or water quality from 
public storage, then there’s replacements clauses in there as 
well.   
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 UNIDENTIFIED FEMALE: Okay, that’s a pretty thorough 
answer. 
 UNIDENTIFIED MALE: Actually, you’re getting right to the 
meat of like probably a whole volume or two of the permit.  It 
talks about water hydrology.  I mean, that’s a big part of the 
whole game for sure, to figure all that out and have a good 
understanding of it. 
 UNIDENTIFIED FEMALE: I have an easy question.   
 UNIDENTIFIED MALE: (Indiscernible). 
 (Laughter) 
 UNIDENTIFIED FEMALE:  Are there houses as close to the 
Healy site, I’ve never been to the Healy site, as there are 
potentially to be here? 
 UNIDENTIFIED MALE: Yes. 
 UNIDENTIFIED FEMALE: And were all of those there before 
the mine was? 
 UNIDENTIFIED MALE: Well, at Healy, we’ve been mining like 
65 years (indiscernible). 
 UNIDENTIFIED FEMALE: (Indiscernible) build houses that 
close to the..... 
 UNIDENTIFIED MALE: Well, I mean, the..... 
 UNIDENTIFIED MALE: I’m thinking from, you know, 
(indiscernible) subdivision in Healy is right across the river 
right behind our (indiscernible) facility. 
 UNIDENTIFIED FEMALE: Where the trains are loaded and, you 
know. 
 UNIDENTIFIED MALE: Up from where the actual mining is 
occurring. 
 UNIDENTIFIED MALE: It’s a (indiscernible) distance 
(indiscernible). 
 UNIDENTIFIED FEMALE: It’s a further distance from the 
noisy..... 
 UNIDENTIFIED MALE: Well, from where the actual mining 
activity, you know, the physical extraction of the coal is 
probably farther, but from the mine permit down to it, there 
are buildings (indiscernible). 
 UNIDENTIFIED FEMALE: (Indiscernible) Community Council 
get names or telephone contact information for some of those 
people that live very close to chat with? 
 UNIDENTIFIED MALE: Sure. 
 UNIDENTIFIED MALE: You’re talking to one of them, but 
yeah (affirmative), in our area there’s (indiscernible) 
subdivision, lots of miners live there, there’s 
(indiscernible) subdivision and all of these are like within, 
I would say, a mile to three miles. 
 UNIDENTIFIED FEMALE: Are any of them not miners? 
 UNIDENTIFIED MALE: Oh, yeah (affirmative). 
 UNIDENTIFIED FEMALE: Some of them work at the power 
plant. 
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 (Laughter) 
 UNIDENTIFIED MALE: Healy is pretty dependent on the coal 
mining. 
 UNIDENTIFIED FEMALE: I know, I think the whole town is.  
I mean, I just wanted to get somebody’s non-bias opinion of, 
you know, what’s the noise level like in the middle of the 
night, you know, that kind of thing, but if they’re not very 
close,..... 
 UNIDENTIFIED FEMALE: (Indiscernible) has a website and 
you can find out.  You’ve got the subdivision names. 
 UNIDENTIFIED FEMALE: It’s probably public record of it. 
 UNIDENTIFIED FEMALE: Do you get many complaints? 
 UNIDENTIFIED MALE: No.  Just to say a few things, the 
Usibelli live here, they always have, so they try to take care 
of things.  They do it right, so that’s why I like 
(indiscernible).  They’re not on the big bad black list or 
anything like that and how many phone calls have you gotten 
from angry people in Healy.  I mean, they’re not calling Bruce 
out to say come and talk to these guys or something is going 
on.  So, I mean, we’re doing it right, we’re following 
permits, we know how to do it right, we have been doing it 
right for a long time.  Before this law, we were 
(indiscernible), which is something we like to let everyone 
know, like years before this (indiscernible) happened 
(indiscernible), where some places they were coming in heavy 
handed back east saying you will start (indiscernible) whereas 
the Usibelli family was always doing that.  
 UNIDENTIFIED FEMALE: They support Sutton’s Historical 
Park (indiscernible). 
 UNIDENTIFIED MALE: One thing you need to be aware of is 
as part of our enforcement authority, there is a clause in 
there that deals with citizen complaints and so if any member 
of the public feels there is a violation in permit terms, they 
can notify us.  We’ve can then take a look at that.  We will 
invite that member of the public out with us to conduct an 
inspection to look at what they believe the violation is and 
then we will issue a decision which under the circumstances 
may or may not have a violation issued and then we will 
directly identify that in person again in writing. 
 UNIDENTIFIED FEMALE: He was talking about blasting and 
that it would be from 6 to 6 basically.  How many times per 
day or something like that?  I mean,..... 
 UNIDENTIFIED MALE: In Healy in the summer it’s like twice 
a week and in the winter it’s..... 
 UNIDENTIFIED FEMALE: It isn’t every day? 
 UNIDENTIFIED MALE: Maybe in the winter we might do either 
a third shot or a cold shot once a day.  I suppose twice a day 
(indiscernible) but it’s usually less. 
 UNIDENTIFIED FEMALE: (Indiscernible)? 
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 UNIDENTIFIED MALE: Well, you know, it’s not like the 
movies.  You drill a hole and you (indiscernible) and it gets 
controlled and it’s done right.  We use electronic caps and so 
every single blast hole goes off exactly at the right time so 
the whole thing –- a lot of times if you do it right, you 
don’t –- it’s muffled and we are good at this. 
 UNIDENTIFIED FEMALE: Like a roll of thunder or something? 
 UNIDENTIFIED MALE: You can do it wrong and make lots of 
noise but there’s ways to do it where you can keep the noise 
down at a minimal. 
 In the regulations there are standards that address air 
blast which is the noise component and ground vibration which 
is the (indiscernible) and they have to be under certain 
criteria for both.  They’re required to keep records of each 
blast that they put out and how many pounds of explosives 
during what period of time and it’s measured in millisecond 
time periods. 
 UNIDENTIFIED FEMALE: It’s not going to be like an 
earthquake then. 
 UNIDENTIFIED MALE: No.  And those are all kept on record 
and they’re required to be kept for three years and a lot of 
situation where mining does occur very close to the community, 
then the regulatory –- you know, in other states, the 
regulatory authority actually has people specifically designed 
to deal with noise complaints or damage complaints.  As part 
of the permitting process, the public can request an 
evaluation of their home to look at any potential –- and they 
look at damage.  They evaluate, you know, they go through and 
will note any cracks in the foundation or evaluate the 
structure for integrity purposes and then if there is a 
complaint later, then you could go back and measure again. 
 UNIDENTIFIED FEMALE: So you have to have a baseline 
assessment done? 
 UNIDENTIFIED MALE: Yes, you would have to have a baseline 
assessment.   
 UNIDENTIFIED MALE: And it’s actually a really good thing 
for people to do because it’s really weird, like if you go 
really close and look at your house right now, you would be 
shocked.  It’s to everyone’s benefit to go and get a pre-
mining survey.   
 UNIDENTIFIED FEMALE: So who does that, the survey?  Do we 
have to do it on our own? 
 UNIDENTIFIED MALE: Their company.  The company would.  
You can request it. 
 UNIDENTIFIED FEMALE: We have to request it? 
 UNIDENTIFIED MALE: Yes, or maybe we would almost be 
asking can you do one? 
 UNIDENTIFIED FEMALE: But that would only be if you were 
actually going to open it up? 

Attachment P



 UNIDENTIFIED MALE: Yes, yes. 
 UNIDENTIFIED FEMALE: So, what are some of the noises 
other than blasting that you can hear? 
 UNIDENTIFIED MALE: Equipment and then like you said, 
backup alarms and just every time equipment goes backwards, by 
law you have to have a backup alarm, so that’s something that 
you can, to me, mitigate the noise (indiscernible). 
 UNIDENTIFIED FEMALE: See, one of the local large gravel 
pit owners have agreed to start using the proximity alarms. 
 UNIDENTIFIED MALE: For us that wouldn’t be a problem if 
(indiscernible) will allow it.  That would be the first 
question, is that (indiscernible). 
 UNIDENTIFIED MALE: (Indiscernible) safety and health 
concern. 
 UNIDENTIFIED FEMALE: Well, you guys regulate gravel. 
 UNIDENTIFIED MALE: Not under the coal permits. 
 UNIDENTIFIED FEMALE: Right, but it’s got to be about the 
same safety issue, I would think.   
 UNIDENTIFIED MALE: I know for a long period of time 
(indiscernible) did not regulate the gravel (indiscernible).  
That was done at OSHA.  I think now that they do, 
(indiscernible).   
 UNIDENTIFIED FEMALE: Yeah (affirmative), it’s just that 
Talkeetna and Chugach mountains just kind of hold everything 
there and it’s like a big amphitheater.   
 UNIDENTIFIED MALE: Well, if we’re done with questions, 
I’ll ask the question, is there anybody that would like to do 
public testimony for the record? 
 (No response) 
 UNIDENTIFIED MALE: Okay, then, well, if it’s acceptable 
with everybody else, we’ll adjourn the meeting at 8:15. 
 (Off record 8:15) 

END OF PROCEEDINGS 
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C E R T I F I C A T E 
 
UNITED STATES OF AMERICA  ) 
      ) ss. 
STATE OF ALASKA   ) 
 
 I, Sunshine V. Morrison, Certified Court Reporter and 
Notary Public commissioned and qualified in and for the state 
of Alaska, do hereby certify that the foregoing pages numbered 
2 through contains a full, true and correct transcript of the 
testimony, including questions, answers, objections, 
statements, motions and exceptions made and taken at the time 
of the foregoing proceedings. 
 
 That the transcript shall be submitted to Ms. Diane 
Houston of State of Alaska, Department of Natural Resources, 
Division of Mining, Land and Water, at 550 West 7th Avenue, 
Suite 900 D, in Anchorage, Alaska. 
 
 That I am not a relative, or employee, or attorney, or 
counsel of any of the parties in these proceedings nor am I a 
relative or employee for such attorney or counsel, and that I 
am not financially interested in said proceedings or the 
outcome thereof.   
 
 IN WITNESS WHEREOF, I have hereunto set my hand this5th 
day of October, 2006. 
 
 
 
      _____________________________ 
      Sunshine V. Morrison 
      Notary Public in and for AK 
      My Commission expires 08/01/10 
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I. 1998 OSM REPORT. 

A. Section II, page 2. 

Also, UCM has recently assumed, through permit transfer, the lease/mining rights to two 
Division of Mining and Water Management (DMWM) permits located about 1 hour east 
of Anchorage, near the town of Sutton, Alaska. Considering that transportation concerns 
and costs often make Alaska coal economically unfeasible, the location ofUCM's recent 
acquisitions might trigger increased interest in Alaska coal, especially for export markets. 

Although no coal removal has occurred at the Sutton location, the permit transfers could 
be a positive indication that UCM is not only committed to coal removal in the Hoseanna 
Creek Valley but statewide as well. 

B. Section III, page 3. 

With the increased interest in the coal resources in the Sutton area and with a greater 
potential for impacts to the public, the DMWM felt a different approach to public 
involvement was needed. As previously indicated, Sutton is located approximately one 
hour east of Anchorage and has a much greater population density than most of Alaska. 
To notify the local citizenry of the proposed permitting actions, DMWM published the 
usual newspaper notices as well as posted information flyers throughout the Sutton area. 
The staff of DMWM has continued to keep the Sutton Community Council informed of 
the coal related activities in the area by attending Council meetings and arranging site 
visits for those interested in doing so. DMWM also arranged for representatives ofUCM 
to attend some Community Council meetings during the evaluation year to answer 
citizens' questions concerning the permit transfers. DMWM management has realized the 
benefits of involving the local citizens as early as possible in the decision making 
process. 

C. Section IV, page 4. 

Overall, the DMWM is administering the Alaska Surface coal Mining Control and 
Reclamation Act in an effective manner. There appears to be improved communication 
and cooperation between DMWM and UCM, the only current active operator, concerning 
planning and permitting activities. OSM expects this situation to continue. 

D. Section V.C. (Customer Service), page 4. 

As previously stated in Section III, there has been little involvement by the public in 
Alaska's coal program. The DMWM has actively sought to increase public awareness and 
involvement. Not until UCM's recent leasing/permitting activities in the more populated 
Sutton area, has the public shown much interest in coal related issues. As discussed 
previously, the DMWM published in November 1997, an informative publication 
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profiling its responsibilities in both hard-rock and coal mining operations, focusing on 
reclamation. 

II. 1999 OSM REPORT. 

A. Section II, page 4. 

Within the last two years, UCM has assumed, through permit transfer, the lease/mining 
rights to two additional Division ofMining, Land and Water (DMLW) permits as well as 
an exploration permit. UMC plans to take a bulk sample for testing purposes during the 
Fall of 1999. The permits are located in an area known as Wishbone Hill, about 1 hour 
east of Anchorage, near the town of Sutton, Alaska. Considering that transportation 
concerns and costs often make Alaska coal economically unfeasible, the location of 
UCMs Wishbone Hill permits might trigger increased activity in Alaska coal, especially 
for export markets. 

Although no coal removal has occurred at the Sutton location, the permit transfers could 
be a positive indication that UCM is not only committed to coal removal in the Hoseanna 
Creek Valley, but statewide as well. 

B. Section III, page 6. 

As previously indicated, Sutton is located approximately one hour northeast of 
Anchorage and has a much greater population density than most of Alaska. To notify the 
local citizenry of the proposed permitting actions, DML W published the usual newspaper 
notices as well as posted information flyers throughout the Sutton area. The staff of 
DMLW has continued to keep the Sutton Community Council informed of the coal 
related activities in the area by attending Council meetings and arranging site visits for 
those citizens interested in doing so. DML W has encouraged representatives ofUCM to 
attend some Community Council meetings during the evaluation year to answer citizens_ 
questions concerning the permit transfers and pending exploration activities. DML W 
management has realized the benefits of involving the local citizens as early as possible 
in the decision making process. 

It should be noted that public participation is increasing in the Sutton area. A recent 
public notice generated 19 significant public comments that were addressed by the 
DML W. Another factor that has triggered public involvement is the DML W's increased 
use of the world wide web to advertise permitting actions and to solicit public input. 

C. Section IV, page 7. 

During the evaluation year, DML W made available, via the internet, the coal program 
regulations. For those interested, the internet address is: 

www.dnr.state.ak.us/mine.wat/coal/coal.htm 
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The DML W is effectively administering the Alaska Surface Coal Mining and 
Reclamation Act. There continues to be an open and collegial relationship between OSM 
andDMLW. 

D. Section V.C (Customer Service), page 6. 

The DML W has actively sought to increase public awareness and involvement. Not until 
UCM's recent leasing/permitting activities in the more populated Sutton area, has the 
public shown much interest in coal related issues. DML W meets regularly with the 
Sutton Community Council and, when appropriate, so do staff from UCM. The DML W 
staff, on numerous occasions, have conducted site visits with interested citizens living in 
the Sutton area. 

III. 2000 OSM REPORT. 

A. Section II, page 4. 

Within the last two years, UCM has assumed, through permit transfer, the lease/mining 
rights to two additional Division of Mining, Land and Water (DML W) permits as well as 
an exploration permit. UMC plans to develop this area when the coal market improves. 
The permits are located in an area known as Wishbone Hill, about 1 hour northeast of 
Anchorage, near the town of Sutton. Considering that transportation concerns and costs 
often make Alaska coal economically unfeasible, the location ofUCM's Wishbone Hill 
permits might trigger increased activity in Alaska coal, especially for export markets. 

Although no coal removal has occurred at the Sutton location, the permit transfers could 
be a positive indication that UCM is not only committed to coal removal in the Hoseanna 
Creek Valley, but statewide as well. 

B. Section III, page 6. 

With the increased interest in the coal resources in the Sutton area and with a greater 
potential for impacts to the public, the DML W felt a different approach to public 
involvement was needed. As previously reported, Sutton is located approximately one 
hour northeast of Anchorage and has a much greater population density than most of 
Alaska. To notifY the local citizenry of coal related activities, DML W published the usual 
newspaper notices as well as posted information flyers throughout the Sutton area. The 
staff of DML W has continued to keep the Sutton Community Council, the Buffalo Mine 
Road Community Council and the Chickaloon native community informed of the coal 
related activities in the area by attending Council meetings and arranging site visits for 
those citizens interested in doing so. DML W has encouraged representatives of UCM to 
attend Community Council meetings to make presentations and to answer citizens 
questions concerning any pending activities. DML W management has realized the 
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benefits of involving the local citizens as early as possible in the decision making 
process. 

It should be noted that public participation is increasing in the Sutton area. During the last 
evaluation year, a public notice generated 19 significant public comments that were 
addressed by the DML W. Another factor that has triggered public involvement is the 
DML W's increased use of the internet to advertise permitting actions, make available 
permit related documents and to solicit public input. 

As previously reported, the Alaska Department of Natural Resources (DNR), has 
published a detailed and informative publication entitled, Mining Reclamation in Alaska 
Just Doing It Right. The 3 7 page publication focuses on reclamation requirements and 
practices employed by both the coal industry and the hard-rock mining industry. A 
chapter is dedicated to the State's Abandoned Mined Lands Reclamation program 
(AML). Lastly, the publication recognizes the past recipients of the Alaskan Reclamation 
Award. This publication was widely distributed to interested parties as well as being 
available for general distribution to the public. Having been available for a few years, 
DML W still gets requests for the publication; however, it doesn't seem that the 
publication has resulted in any marked increased in public participation. More recently, 
DML W has put the 10 volume Wishbone Hill Mine permit on CD and has placed a copy 
in both the Sutton and Palmer public libraries. 

C. Section IV, page 7. 

During the 1999 evaluation year, DML W made available, via the internet, the coal 
program regulations. During this evaluation cycle, DML W posted all of the active 
mining permits on the internet. For those interested, the internet address is: 

www.dnr.state.ak.us/mine.wat/coal!coal.htm 

The DML W is effectively administering the Alaska Surface Coal Mining and 
Reclamation Act. There continues to be an open and collegial relationship between OSM 
andDMLW. 

D. Section V.C (Customer Service), page 8. 

The DML W has actively sought to increase public awareness and involvement. Not until 
UCM's recent leasing/permitting activities in the more populated Sutton area, has the 
public shown much interest in coal related issues. DML W meets regularly with the 
Sutton Community Council, the Buffalo Creek Road Community Council and the 
Chickaloon native community and, when appropriate, so do staff from UCM. The 
DML W staff, on numerous occasions, have conducted site visits with interested citizens 
living in the Sutton area. The staff at DML W does not anticipate much in the way of 
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public participation or input until active mining commences in the Sutton area. There 
were no citizens complaints filed with DML W during this evaluation cycle. 

E. Section VII, page 11. 

OSM staff discussed the transfer process with the DML W permitting staff and reviewed 
the December 1, 1997 findings document. The State, based upon OSM' s findings, 
properly processed the transfer application, conducted the required Applicant Violator 
System (A VS) checks, published the required public notification, took receipt of the 
replacement bond and made the appropriate written findings in accordance with the 
Alaska statute and regulations. DML W also notified the new permittee, that due to the 
lack of mining activity at this site, the transferred permits would not be renewed beyond 
the current expiration date of September 4, 2001, without a complete technical 
reevaluation. 

IV. 2001 OSM REPORT. 

A. Section II, page 4. 

UCM has assumed through permit transfer, the leasing and mining rights to two 
additional Division of Mining, Land and Water (DML W) permits as well as an 
exploration permit. UCM plans to develop this area when the coal market improves. The 
permits are located in an area known as Wishbone Hill, about 1 hour northeast of 
Anchorage, near the town of Sutton. Considering that transportation concerns and costs 
often make Alaska coal economically unfeasible, the location ofUCM's Wishbone Hill 
permits could trigger increased mining activity in the State. The Wishbone Hill permits 
are due to be renewed in early 2002. 

Although no coal removal has occurred at the Wishbone Hill location, the fact that UCM 
picked up the permits could be a positive indication that UCM is not only committed to 
operating in the Healy Valley, but possibly Statewide as well. 

B. Section III, page 5. 

As previously mentioned, with the increased interest in the coal resources located in the 
Sutton area and with greater potential for impacts, the DML W thought that a different 
approach to public involvement was needed. As stated earlier, Sutton is located 
approximately one hour northeast of Anchorage and has a higher population density than 
most of Alaska. To notifY the local population of coal related activities, the DML W 
publishes the normal newspaper notices as well as posts informational flyers throughout 
the Sutton community. The DML W staff continues to keep the Sutton Community 
Council, the Chickaloon native community and the Buffalo Mine Road Community 
Council informed of all coal related activities. This is accomplished by attending Council 
meetings, distributing informational flyers and by arranging site visits for interested 
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parties. DMLW has also encouraged representatives ofUCM to attend Council meetings 
and to make presentations concerning their intentions in the area and to answer questions 
the residents may have. DML W management has realized the benefits of involving all 
local stakeholders as early as possible in the decision making process. 

It should be noted that public participation is increasing in the Sutton area. During the last 
couple of review cycles, public notices have generated a significantly higher number of 
public comments that have been addressed by DML W. Another factor that has triggered 
increased public involvement is the DML W's increased use of the Internet to publicize 
permitting actions, to make available permit related documents and to solicit public input. 

C. Section IV, page 7. 

The DML W is effectively maintaining and administering the Alaska Surface Coal 
Mining and Reclamation Act. 

D. Section V.C (Customer Service), page 8. 

The DML W has actively sought to increase public awareness and involvement. Not until 
UCM's recent leasing/repermitting activities in the more populated Sutton area, has the 
public shown much interest in Alaska's coal program. DML W attempts to meet regularly 
with the Sutton Community Council, the Chickaloon native community and the Buffalo 
Mine Road Community Council and when appropriate, make UCM staff available to the 
same groups. The DML W staff, on numerous occasions, has conducted site visits with 
interested citizens living in the Sutton area; however, the staff at DML W does not 
anticipate much in the way of public participation or input until active mining 
commences in the Sutton area. It should be noted that the State is scheduled to process a 
permit renewal application for the Wishbone Hill site; it is possible that this could trigger 
an increase in public involvement. There were no citizens complaints filed with the 
DML W during this evaluation cycle. 

E. Section VII, page 12. 

The DML W has had some successes and some setbacks in working with Nerox in re
permitting the Jonesville Mine. At the end of the evaluation period, all requested work on 
the ground had been accomplished and DML W inspectors have not identified any off-site 
impacts. DML W has worked with other State agencies involved with this site, primarily 
the Land Division concerning issues associated with the Mental Health Trust Fund Land 
status that the site carries. At the end of this evaluation period, N erox was attempting to 
renegotiate its lease with the State due to the lack of due diligence in developing the site. 
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V. 2002 OSM REPORT. 

A. Section II, page 5. 

UCM has assumed, through permit transfer, the leasing and mining rights to two 
additional DML W permits as well as an exploration permit. UCM plans to develop this 
area when the coal market improves. The permits are located in an area known as 
Wishbone Hill, about 1 hour northeast of Anchorage, near the town of Sutton. 
Considering that transportation concerns and costs often make Alaska coal economically 
unfeasible, the location ofUCM's Wishbone Hill permits could trigger increased mining 
activity in the State. Although UCM has not actively pursued production at the Wishbone 
Hill Mine, they renewed both permits associated with that area during this evaluation 
year. 

B. Section III, page 6. 

As previously mentioned, with the increased interest in the coal resources located in the 
Sutton area and with greater potential for impacts, the DML W thought that a different 
approach to public involvement was needed. As stated earlier, Sutton is located 
approximately one hour northeast of Anchorage and has a higher population density than 
most of Alaska. To notify the local population of coal related activities, the DML W 
publishes the normal newspaper notices as well as posts informational flyers throughout 
the Sutton community. The DML W staff continues to keep the Sutton Community 
Council, the Chickaloon native community and the Buffalo Mine Road Community 
Council informed of all coal related activities. This is accomplished by attending Council 
meetings, distributing informational flyers and by arranging site visits for interested 
parties. DML W has also encouraged representatives ofUCM to attend Council meetings 
and to make presentations concerning their intentions in the area and to answer questions 
the residents may have. DML W management has realized the benefits of involving all 
local stakeholders as early as possible in the decision making process. 

Another factor that has triggered increased public participation is the DML W's increased 
use of the Internet to publicize permitting decisions, to make available permitting and 
other related documents and to solicit public participation and input. The DML W has put 
all of the coal permits on CD' s and has even placed a copy of the Wishbone Hill permits 
in the Sutton and Palmer public libraries for public viewing. 

C. Section IV, Page 7. 

DML W has made the digital versions of all active mine permit application packages 
available for viewing on the internal DNR network (which is also accessible to OSM). 
Also, the DML W has posted information about the Alaska Regulatory Program on its 
website. For those interested, the Internet address is: 
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www.dnr.state.ak.us/mine.wat/coal/coal/htm 

The DML W is effectively maintaining and administering the Alaska Surface Coal 
Mining and Reclamation Act. OSM expects DML W to finalize and submit to OSM a 
formal program amendment, to continue making progress on the Nerox Power System re
permitting effort, to successfully complete Coal PITS-3 and to continue working with the 
operators, promoting reclamation on all active sites. 

D. Section V.C (Customer Service), page 8. 

The DML W has actively sought to increase public awareness and involvement. Not until 
UCM's recent leasing/repermitting activities in the more populated Sutton area, has the 
public shown much interest in Alaska's coal program. DML W attempts to meet regularly 
with the Sutton Community Council, the Chickaloon native community and the Buffalo 
Mine Road Community Council and when appropriate, make UCM staff available to the 
same groups. The DML W staff, on numerous occasions, has conducted site visits with 
interested citizens living in the Sutton area; however, the staff at DML W does not 
anticipate much in the way of public participation or input until active mining 
commences in the Sutton area. 

During this evaluation cycle, the DML W renewed both of the Wishbone Hill permits. 
Although the permit areas are located in the Sutton area, the public did not show much 

interest in the permitting process. The DML W did not receive any citizen complaints 
during this evaluation cycle. 

VI. 2004 OSM REPORT. 

A. Section II, page 4. 

Since 1985, UCM has exported a sizable portion of its production to South Korea. 
However, in 2002, Indonesia outbid UCM for the Korean contract and the South Korean 
government terminated their coal contract with UCM. This resulted in decreased 
production during the 2003 evaluation cycle. The drop in production also resulted in a 
smaller workforce with employment decreasing to around the current level of 100. Since 
then, world coal prices have rebounded and UCM has once again begun exporting coal to 
South Korea. Before the Korean contract was terminated, approximately 1.6 million tons 
of coal was mined annually in the Healy valley. With the new Korean contract, UCM 
produces 1.2 million tons. During this evaluation cycle, UCM negotiated a coal sales 
agreement with Chile for 45,000 tons of low sulphur coal to be burned in a power plant; 
shipment was scheduled to commence in August of 2004. UCM is confident production 
will rebound and is working with the GVEA power plant to explore various options as 
well as pursuing additional coal markets. 
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UCM has assumed, through permit transfer, the leasing and mining rights to two 
additional DML W permits as well as an exploration permit. UCM plans to develop this 
area when the coal market improves. The permits are located in an area known as 
Wishbone Hill, about 1 hour northeast of Anchorage, near the town of Sutton. 
Considering that transportation concerns and costs often make Alaska coal economically 
unfeasible, the location of UCM' s Wishbone Hill permits could trigger increased mining 
activity in the State. UCM has not yet initiated any activity at the Wishbone Hill location. 

B. Section III, page 6. 

As previously mentioned, with the increased interest in the coal resources located in the 
Sutton area and with greater potential for impacts, the DML W thought that a different 
approach to public involvement was needed. As stated earlier, Sutton is located 
approximately one hour northeast of Anchorage and has a higher population density than 
most of Alaska. To notify the local population of coal related activities, the DML W 
publishes the normal newspaper notices as well as posts informational flyers throughout 
the Sutton community. The DML W staff continues to keep the Sutton Community 
Council, the Chickaloon native community and the Buffalo Mine Road Community 
Council informed of all coal related activities. This is accomplished by attending Council 
meetings, distributing informational flyers and by arranging site visits for interested 
parties. DMLW has also encouraged representatives ofUCM to attend Council meetings 
and to make presentations concerning their intentions in the area and to answer questions 
the residents may have. As part of its Abandoned Mines Land (AML) program, the 
DML W has been reclaiming abandoned coal mine waste piles in this same area and has 
found it useful to notify routinely, the citizens of the status of the AML project. DML W 
management has realized the benefits of involving all local stakeholders as early as 
possible in the decision making process. 

As previously noted, public participation is increasing in the Sutton area. During the last 
couple of review cycles, public notices have generated a significantly higher number of 
public comments that have been addressed by DML W. Additionally, a spin-off of the 
increased communications is that on several occasions, local residents have notified 
DML W staff about acts of vandalism at the permit sites as well as safety concerns 
involving smoldering coal waste. 

C. Section IV, page 8. 

The DML W is effectively maintaining and administering the Alaska Surface Coal 
Mining and Reclamation Act. 

D. Section V.C (Customer Service), page 8. 

The DML W has actively sought to increase public awareness and involvement. Not until 
UCM's recent leasing/re-permitting/AML activities in the more populated Sutton area, 
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has the public shown much interest in Alaska's coal program. DMLW attempts to meet 
regularly with the Sutton Community Council, the Chickaloon native community and the 
Buffalo Mine Road Community Council and when appropriate, make UCM staff 
available to the same groups. The DML W staff, on numerous occasions, has conducted 
site visits with interested citizens living in the Sutton area; however, the staff at DML W 
does not anticipate much in the way of public participation or input until active mining 
commences in the Sutton area. 

VII. 2005 OSM REPORT. 

A. Section II, page 4. 

Since 1985, UCM has exported a sizable portion of its production to South Korea. 
However, in 2002, Indonesia outbid UCM for the Korean contract and the South Korean 
government terminated their coal contract with UCM. This resulted in decreased 
production during the 2003 evaluation cycle. The drop in production also resulted in a 
smaller workforce with employment decreasing to around the current level of I 00. Since 
then, world coal prices have rebounded and UCM has once again begun exporting 
approximately 400,000 tons of coal to South Korea. Before the Korean contract was 
terminated, approximately 1.6 million tons of coal was mined annually in the Healy 
valley. With the new Korean contract in place, UCM now produces 1.72 million tons. 
During the past evaluation cycle, UCM also negotiated a coal sales agreement with Chile 
for approximately 45,000 tons oflow sulphur coal to be test-burned in a power plant; 
shipment was scheduled to commence in August of 2004. UCM actually sent 3 shipments 
of approximately 50,000 tons each to Chile. UCM is confident production will rebound 
and is working with the GVEA power plant to explore various options as well as 
pursuing additional coal markets. 

UCM has assumed, through permit transfer, the leasing and mining rights to two 
additional DMLW permits as well as an exploration permit. UCM plans to develop this 
area when the coal market improves. The permits are located in an area known as 
Wishbone Hill, about 1 hour northeast of Anchorage, near the town of Sutton. 
Considering that transportation concerns and costs often make Alaska coal economically 
unfeasible, the location ofUCM's Wishbone Hill permits could trigger increased mining 
activity in the State. UCM has not yet initiated any activity at the Wishbone Hill location. 

B. Section III, Page 6. 

With the increased interest in the coal resources located in the Sutton area and with 
greater potential for impacts, the DML W thought that a different approach to public 
involvement was needed. As stated earlier, Sutton is located approximately one hour 
northeast of Anchorage and has a higher population density than most of Alaska. To 
notifY the local population of coal related activities, the DML W publishes the normal 
newspaper notices as well as posts informational flyers throughout the Sutton 
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community. The DML W staff continues to keep the Sutton Community Council, the 
Chickaloon native community and the Buffalo Mine Road Community Council informed 
of all coal related activities. This is accomplished by attending Council meetings, 
distributing informational flyers and by arranging site visits for interested parties. DML W 
has also encouraged representatives of the coal industry to attend Council meetings and 
to make presentations concerning their intentions in the area and to answer questions the 
residents may have. As part of its Abandoned Mines Land (AML) program, the DML W 
has been reclaiming abandoned coal mine waste piles in this same area and has found it 
useful to notify routinely, the citizens of the status of the AML project. DML W 
management has realized the benefits of involving all local stakeholders as early as 
possible in the decision making process. 

Another factor that has triggered increased public participation is the DML W's increased 
use of the Internet to publicize permitting decisions, to make available permitting and 
other related documents and to solicit public participation and input. The DML W has put 
all of the coal permits on CD's and has placed a copy of the Wishbone Hill and Jonesville 
Mine permits in the Sutton and Palmer public libraries for public viewing. 

C. Section IV, page 8. 

The DML W is effectively maintaining and administering the Alaska Surface Coal 
Mining and Reclamation Act. 

D. Section V.C (Customer Service), page 9. 

The DML W has actively sought to increase public awareness and involvement. With 
recent leasing/re-permitting/AML activities taking place in the more populated Sutton 
area, the public has shown more interest in Alaska's coal program. DML W attempts to 
meet regularly with the Sutton Community Council, the Chickaloon native community 
and the Buffalo Mine Road Community Council and when appropriate, make coal 
industry staff available to the interested groups. The DML W staff, on numerous 
occasions, has conducted site visits with interested citizens living in the Sutton area. 

VIII. 2007 OSM REPORT. 

A. Section II, page 4. 

Since 1985, UCM has exported a sizable portion of its production to South Korea. 
However, in 2002, Indonesia outbid UCM for the Korean contract and the South Korean 
government terminated their coal contract with UCM. This resulted in decreased 
production during the 2003 evaluation cycle. The drop in production also resulted in a 
smaller workforce with employment decreasing to around 100 employees. Since 2004, 
world coal prices have rebounded and UCM has once again begun exporting coal to the 
Pacific Rim. Before the Korean contract was terminated, approximately 1.6 million tons 
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of coal was mined annually in the Healy valley. With the renewed Korean contract 
inplace, UCM production peaked at 1.72 million tons in 2004. Recently, UCM negotiated 
a coal sales agreement with Chile for shipment of low sulphur coal to be used for power 
generation. 

During this evaluation cycle, UCM produced 1,527,366 tons of coal. Approximately 
onethird, 543,852 tons, was transported by rail to the coal load-out facility located in 
Seward, Alaska for export. The remaining coal is transported to six power plants located 
within Alaska's interior. At the current rate of production, UCM has permits in place to 
mine for another 30 years. UCM is confident production will continue to rebound and is 
working with the GVEA power plant to explore various options as well as pursuing 
additional coal markets. 

UCM has assumed, through permit transfer, the leasing and mining rights to two 
additional DML W permits as well as an exploration permit. UCM has plans to possibly 
develop this area when the economics are right. The permits are located in an area known 
as Wishbone Hill, about 1 hour northeast of Anchorage, near the town of Sutton. 
Considering that transportation concerns and costs often make Alaska coal economically 
unfeasible, the location ofUCM's Wishbone Hill permits could trigger increased mining 
activity in the State. UCM has not yet initiated any activity at the Wishbone Hill location. 

B. Section III, page 7. 

With the increased interest in the coal resources located in the Sutton area and with 
greater potential for impacts, the DML W thought that a different approach to public 
involvement was needed. As previously stated, Sutton is located approximately one hour 
northeast of Anchorage and has a higher population density than most of Alaska. To 
notifY the local population of coal related activities, the DML W publishes the normal 
newspaper notices as well as posts informational flyers throughout the Sutton 
community. The DML W staff continues to keep the Sutton Community Council, the 
Chickaloon native community and the Buffalo Mine Road Community Council informed 
of all coal related activities. This is accomplished by attending Council meetings, 
distributing informational flyers and by arranging site visits for interested parties. DML W 
has also encouraged representatives of the coal industry to attend Council meetings and 
to make presentations concerning their intentions in the area and to answer questions the 
residents may have. As part of its Abandoned Mines Land (AML) program, the DMLW 
has been reclaiming abandoned coal mine waste piles in this same area and has found it 
useful to notifY routinely, the citizens of the status of the AML projects. DML W 
management has realized the benefits of involving all local stakeholders as early as 
possible in the decision making process. 

Another factor that has triggered increased public participation is the DML W's increased 
use of the Internet to publicize permitting decisions, to make available permitting and 
other related documents and to solicit public participation and input. The DML W has put 
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all of the coal permits on CD's and has placed a copy of the Wishbone Hill and Jonesville 
Mine permits in the Sutton and Palmer public libraries for public viewing. 

C. Section IV, page 10. 

The DML W is effectively maintaining and administering the Alaska Surface Coal 
Mining and Reclamation Act. 

Section V.C (Customer Service), page 11. 

The DML W has actively sought to increase public awareness and involvement in the 
administration of its coal program. With recent leasing/re-permitting/ AML activities 
taking place in the more populated Sutton area along with the controversial Chuitna 
project, the public has shown more interest in Alaska's coal program. DML W attempts to 
meet regularly with the Sutton Community Council, the Chickaloon native community 
and the Buffalo Mine Road Community Council and when appropriate, make coal 
industry staff available to the interested groups. The DML W staff, on numerous 
occasions, has conducted site visits with interested citizens living in the Sutton area. 

IX. 2009 OSM REPORT. 

A. Section II, page 4. 

Since 1985, UCM has exported a sizable portion of its production to South Korea. 
However, in 2002, Indonesia outbid UCM for the Korean contract and the South Korean 
government terminated their coal contract with UCM. This resulted in decreased 
production during the 2003 evaluation cycle. The drop in production also resulted in a 
smaller workforce with employment decreasing to around 100 employees. Since 2004, 
world coal prices have rebounded and UCM has once again begun exporting coal to the 
Pacific Rim. Before the Korean contract was terminated, approximately 1.6 million tons 
of coal was mined annually in the Healy valley. With the renewed Korean contract in 
place, UCM production peaked at 1.72 million tons in 2004. Recently, UCM negotiated a 
coal sales agreement with Chile for shipment of low sulphur coal to be used for power 
generation. 

UCM has assumed, through permit transfer, the leasing and mining rights to two 
additional DML W permits as well as an exploration permit. UCM has plans to possibly 
develop this area when the economics are right. The permits are located in an area known 
as Wishbone Hill, about 1 hour northeast of Anchorage, near the town of Sutton. 
Considering that transportation concerns and costs often make Alaska coal economically 
unfeasible, the location ofUCM's Wishbone Hill permits could trigger increased mining 
activity in the State. UCM has not yet initiated any activity at the Wishbone Hill location. 
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B. Section III, page 8. 

The DML W staff continues to inform the Sutton Community Council, Chickaloon native 
community and Buffalo Mine Road Community Council of all coal related activities. 
This is accomplished by attending Council meetings, distributing informational flyers and 
by arranging site visits for interested parties when appropriate. DML W has also 
encouraged coal industry representatives to attend Council meetings, make presentations 
concerning their intentions in the area and answer questions the residents may have. 

Because of the outreach effort, public participation in the Sutton area is increasing. 
During the last few review cycles, public notices have generated a significant number of 
public comments that have been addressed by DML W. The improved communications 
between DML Wand the Sutton community benefits all parties involved. On several 
occasions, local residents have notified DML W staff about acts of vandalism at the 
permit sites as well as safety concerns involving smoldering coal waste. 

In the autumn of 2008, DML W conducted informational meetings for the Village of 
Chickaloon. Concerns were expressed regarding primary access, adverse impacts to the 
sustenance life style and socio-economic effects on the community. Local residents also 
sought information about the possibility of an existing permit holder expanding their coal 
exploration activities in the area. 

C. Section IV, page 10, 12. 

The DML W is increasingly using the Internet to publicize permitting decisions, post 
permitting and other related documents, and to solicit public participation and input. The 
DML W has put all of the coal permits on CD's and made them available to the public. 
Additionally, DML W has placed a copy of the Wishbone Hill and Jonesville Mine 
permits in the Sutton and Palmer public libraries for public viewing. 

The DML W is effectively maintaining and administering the coal regulatory program in 
accordance with the Alaska Surface Coal Mining and Reclamation Act. 

D. Section V.C (Customer Service), page 11. 

The DML W has actively sought to increase public awareness and involvement in the 
administration of its coal program. With recent leasing/re-permitting/ AML activities 
taking place in the more populated Sutton area along with the controversial Chuitna Coal 
Project, the public has shown more interest in Alaska's coal program. DML W attempts to 
meet regularly with the Sutton Community Council, the Chickaloon native community 
and the Buffalo Mine Road Community Council and when appropriate, make coal 
industry staff available to the interested groups. The DML W staff, on numerous 
occasions, has conducted site visits with interested citizens living in the Sutton area. The 
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improved communications between DML W and the Sutton community benefits all 
parties involved. 

X. 2009 OSM REPORT. 

A. Section II, page 5. 

Since 1985, UCM has exported a sizable portion of its production to South Korea. 
However, in 2002, Indonesia outbid UCM for the Korean contract and the South Korean 
government terminated their coal contract with UCM. This resulted in decreased 
production during the 2003 evaluation cycle. The drop in production also resulted in a 
smaller workforce with employment decreasing to around 100 employees. Since 2004, 
world coal prices have rebounded and UCM has once again begun exporting coal to the 
Pacific Rim. Before the Korean contract was terminated, approximately 1.6 million tons 
of coal was mined annually in the Healy valley. With the renewed Korean contract in 
place, UCM production peaked at 1.72 million tons in 2004. Recently, UCM negotiated a 
coal sales agreement with Chile for shipment of low sulphur coal to be used for power 
generation. During the 2010 evaluation cycle, UCM produced approximately 1,861,712 
tons of coal. 

Approximately one-half of the product was transported by rail to the coal load-out facility 
located in Seward, Alaska for export to Japan, Chile and South Korea. The remaining 
coal is transported to six power plants located within Alaska's interior. At the current rate 
of production, UCM has permits in place to mine for another 30 years. UCM is confident 
production will continue to rebound and is working with the GVEA power plant to 
explore various options as well as pursuing additional coal markets. UCM officials 
anticipate producing in excess of 2,000,000 tons of coal during the 2011 cycle. UCM is 
nearing completion of its coal mining activities at its Gold Run Pass Mine (GRP) and is 
actively reclaiming the appropriate areas. The Alaska Division of Mining, Land and 
Water (DMLW) released approximately 70 acres of Phase I and Phase II bond at GRP 
during the 2006 evaluation cycle. The only thing preventing Phase III bond release is that 
the permitee has yet to conduct a second field evaluation of re-vegetation success. It is 
anticipated that this survey will be conducted towards the end of this growing season. 

In 1997 UCM assumed, through permit transfer, the leasing and mining rights to two 
additional DML W permits as well as an exploration permit. The permits are located in an 
area known as Wishbone Hill, about 1 hour northeast of Anchorage, near the town of 
Sutton. UCM had planned to develop this area when the economics and the coal market 
were right. Considering that transportation concerns and costs often make Alaska coal 
economically unfeasible, the location ofUCM's Wishbone Hill permits, it was thought, 
could trigger increased mining activity in the State. The DMLW renewed UCM's 
exploration permit in early July of this year which triggered three appeals in response to 
the State's action. Due to the public interest regarding coal related activities in this area it 
was decided to evaluate the Wishbone Hill Project as one of the oversight review topics. 

-15-
Attachment Q



B. Section III, page 9. 

Sutton is located approximately one hour northeast of Anchorage and has a higher 
population density than most of Alaska. With an increased interest in the coal resources 
located in this area and with the work associated with DMLW's renewal of the Wishbone 
Hill Exploration permit creating much public interest, both positive and negative, the 
State realized the necessity for more meaningful public involvement. The DML W 
routinely publishes newspaper public notices, posts permitting related information on its 
web site, and posts informational flyers throughout the Sutton community to notify the 
residents of activities related to coal resources development. 

The DML W staff continues to inform the Sutton Community Council, Chickaloon native 
community and Buffalo Mine Road Community Council of coal related activities. This is 
accomplished by attending Council meetings, distributing informational flyers and by 
arranging site visits for interested parties when appropriate. DML W has also encouraged 
coal industry representatives to be proactive regarding their intentions by attending 
Council meetings, making presentations concerning their activities in the area and 
answering questions the residents may have. 

C. Section IV, page 13. 

The DML W is effectively maintaining and administering the coal regulatory program in 
accordance with the Alaska Surface Coal Mining and Reclamation Act. 

Section V.C (Customer Service), page 14 

The DML W has actively sought to increase public awareness and involvement in the 
administration of its coal program. With recent leasing/re-permitting/ AML activities 
taking place in the more populated Sutton area along with the controversial Chuitna Coal 
Project, the public has shown more interest in Alaska's coal program. DML W attempts to 
meet regularly with the Sutton Community Council, the Chickaloon native community 
and the Buffalo Mine Road Community Council and when appropriate, make coal 
industry staff available to the interested groups. The DML W staff, on numerous 
occasions, has conducted site visits with interested citizens living in the Sutton area. The 
embattled Wishbone Hill exploration permit renewal has triggered three appeals. The 
State has written all three appellants asking for additional information and seeking 
clarification as to their intentions concerning public hearings. For more information on 
this issue, see Section VII. 

D. Section VII, page 26. 

Wishbone Hill Project 

Coal was first discovered in the Wishbone Hill District in the late 1800's with small 
underground projects occurring in the early 1900's along Moose Creek, which flows 
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through the current permit area. Exploration at the current Wishbone Hill Mine began in 
1983. 

The State issued two coal mining permits to Idemitsu Alaska on August 2, 1991, after 
reviewing the initial permit application which was submitted on September 11, 1989. On 
August 15, 1995, DML W transferred the Wishbone Hill permits to North Pacific Mining 
Corporation. DML W then issued to North Pacific, permit renewals on September 16, 
1996. 

Both mining permits, along with the exploration permit were transferred to the Usiblli 
Coal Company on December 1, 1997. As previously indicated, these permits are located 
approximately one hour northeast of Anchorage near the town of Sutton. UCM had 
planned since 1997 to develop this area when the economics and coal market were right. 
Also during this same period, the area around Sutton experienced tremendous growth 
with many individuals locating in the vicinity of the potential Wishbone Hill project site. 

The area remained idle until mid-2009, when UCM became more active in attempting to 
find a market for its coal. UCM, during the evaluation cycle, modified its exploration 
permit by proposing to establish an access road into the exploration area, increasing the 
number of drill holes to a total of twenty and proposing to reopen and expand a 
previously backfilled exploration trench. After reviewing the exploration permit 
application and considering the level of public interest, DML W extended the public 
comment period for an additional 26 days. Although outside of this evaluation cycle, 
DML W renewed UCM's coal exploration permit in July of2010. 

The State's action triggered three appeals; one from an individual, one from a law firm 
representing a community group called Castle Mountain Coalition Inc. and one filed by a 
second law firm representing the Nay'dini'aa Na Traditional Village (Chickaloon Village 
Traditional Council (CVTC)) a sovereign, Federally recognized Athabascan Indian Tribe. 
Each entity appealed the DML W decision in a different manner, citing incorrect appeal 
regulations. Also, none of three appellants requested a hearing. After working with the 
DNR appeal coordinator, DMLW decided to write to each appellant seeking clarification 
relative to their respective concerns and asking if any of the three desired a hearing. The 
target date for sending the letter was mid-August. OSM and DML W agreed to continue 
evaluating the Wishbone Hill Project during the 2011 evaluation cycle. 
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(4 ssue orders requiring an operator to take the actions necessary to comply with this chapter 
nd the regulations adopted under this chapter; 

(5) issue orders modifying previous orders; 

C 
(6) after opportunity for a due process hearing, issue a final order revoking the penn it of an 
operator who has failed to comply with an order of the commissioner to take action required 
by this chapter or regulations adopted under this chapter: 

(7) order the immediate cessation of all or part of a surface coal mining and reclamation 
operation if the commissioner finds that the operation or part of the operation creates an 
imminent danger to the health or safety of the public or ~using or can reasonablt be 
expected to cause significant immin to land air or wa 11nd, to the extent 
reasona y necessary to eliminate or alleviate those conditions, take other action or make 
changes in a pennit, as provided in this chapter; 

(8) hire and authorize the hiring of employees and private contractors, subject to the conflict 
of interest provisions of this chapter and subject to AS 36.30 (State Procurement Code), to 
assist in carrying out the requirements of this chapter; 

(9) enter and inspect a surface coal mining operation that is subject to the provisions of this 
chapter to assure that the operation is in compliance with this chapter; 

(l 0) conduct, encourage, request, and participate in studies, surveys, investigations, research, 
experiments, training, and demonstrations; 

(I I) prepare reports and require perminecs to prepare reports; 

(12) accept, receive, and administer grants, gifts, or other money made available for the 
purposes of this chapter regardless of the source of the grants, gifts, or money; 

(13) take the steps necessary to allow the state to participate to the fullest extent practicable in 
the abandoned mine land program provided in Title IV of the Surface Mining Control and 
Reclamation Act of 1977, including engaging in any work and adopting, amending and 
enforcing regulations; 

(14) take the actions necessary to establish and maintain exclusive jurisdiction over surface 
coal mining and reclamation operations in the state under the provisions of the Surface 
Mining Control and Reclamation Act of 1977, including making recommendations for 
legislation to clarify or amend this chapter to conform with the terms of the Surface Mining 
Control and Reclamation Act of 1977; 

( 15) contract with state agencies to obtain the professional and technical services necessary to 
carry out the provisions of this chapter; 
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April 12, 2000 

Mr. BuzKuby 
Natural Resource Officer 
Division ofMining, Land & Water 
550 West 7th Ave., Suite 900A 
Anchorage, Alaska 99501-3 577 

RE: LAS 12586- Request for Permit Extension 

Dear Buz: 

Attached is Usibelli Coal Mine, Inc.'s request for a 5-year permit extension for Permit to 
Appropriate Water# LAS 12586. We are also asking the Division to waive the non-refundable 
permit fee because of the long term problems that were created by the judicial stay entered in the 
complex Mental Health Lands Trust litigation. 

As we discussed by telephone today, development plans for the permitted water source continue 
to be delayed until all the required components for the Wishbone Hill coal project have been 
reestablished. One of the most crucial elements is finding a coal market to replace the one that 
was lost during the protractive Mental Health litigation. Work is continuing in this area. 

Since issuance of the permit, there have not been any changes to the development plans 
including the point of take or point ofuse. After the permitted water source has been developed 
and the water use established, the requisite Certificate of Appropriation will be obtained from the 
Division. 

We appreciate your consideration in this matter and look forward to the Division's approval of 
the requested permit extension. 

Sincerely, 

USIBELLI COAL MINE, INC. 

Alan E. Renshaw P.E., P.L.S. 
Wishbone Hill Project Engineer 
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May 15,2000 

Mr. Buz Kuby 
Natural Resource Officer 
Division ofMining, Land & Water 
550 West ih Ave., Suite 900A 
Anchorage, Alaska 99501-3577 

RE: LAS 12586- Request for Permit Extension 

DearBuz: 

In my letter of April 12, 2000, Usibelli Coal Mine, Inc. (UCM) requested the Division of 
Mining, Land, & Water (DML W) to renew LAS 12586 for another five-year permit term. In 
subsequent discussions, you stated that the DML W needed further documentation which shows 
that UCM is diligently attempting to develop the Wishbone Hill coal mining project (the project 
for which LAS 12586 was acquired). Before I explain the work we have undertaken on the 
mining project, there are several items worth mentioning. 

First, the process required to develop a "grass roots" coal mining project is very extensive and 
can take up to ten years or more. Long-term coal contracts have to be secured in advance to 
justifY the capital expenditures required for development. As you may recall, at the time LAS 
12586 was acquired, the Wishbone Hill project had a specific market identified for the coal. 
Unfortunately, the State's involvement in the Mental Health Lands Trust litigation brought the 
project to a halt and the market for the coal was lost. Since that time, the project has changed 
ownership several times and was eventually purchased by UCM on June 10, 1997. 

The second item worth noting concerns the time frame under which LAS 12586 was issued. 
Pursuant to 11AAC 93.120, water rights for mining use are normally issued for ten year terms. 
At the time of issuance, LAS 12586 was only assigned a five-year permit term. It is my 
understanding that this shorter time frame was used because the project had a market for the coal 
and development activities were moving forward at a very rapid pace. However, as you know, 
development work had to be abruptly halted because of the Mental Health litigation. If the 
pennit had been issued in accordance with the time frames specified in the regulations, today, 
UCM would be requesting approval for the first permit extension. 

Since acquisition in June 1997, UCM has been diligently assessing the coal reserve and 
evaluating the various engineering components required for project development. In the fourth 
quarter of 1998, an exploration drilling program was initiated to better define the coal reserves 
for detailed mine planning. Approximately 2,315 feet of rotary drilling and geophysical logging 
was completed. During the fourth quarter of 1999, an extensive trenching program was 
conducted to accurately define the structure and stratigraphy of the coal reserve. Detailed 
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mapping, sampling, and analytical work was performed on the exposed coal seams to gain a 
better understanding of quality and washability characteristics. To date, all ofUCM's exploration 
activities on the Wishbone Hill project have been completed under Coal Exploration Permit 01-
86-795. Specific information on the field programs and reclamation bonding requirements is 
contained in the DMLW's files. 

In addition to ongoing exploration and engineering design work, UCM has also been actively 
seeking domestic as well as international markets for the Wishbone Hill coal. The quality of 
Wishbone Hill coal makes it well suited for potential markets in the Pacific Rim. 

There are currently a total of 28 leases/permits which UCM maintains for the project. These 
documents require rental fees, bonding requirements, and tax payments which UCM pays on a 
regular basis. As you know, the Permit to Appropriate Water is an important component for 
project development since all of the Wishbone Hill coal has to be washed. Without water, the 
wash plant cannot function and without a wash plant the project has no marketable coal. 

In conclusion, we feel that LAS 12586 is an integral component of the Wishbone Hill project and 
will facilitate our development activities. I have enclosed a check in the amount to $200.00 to 
cover the requisite permit fee. We appreciate your further consideration in this matter and look 
forward to the Division's approval of the requested permit extension. 

Sincerely, 

USIBELLI COAL MINE, INC. 

Alan E. Renshaw P.E., P.L.S. 
Wishbone Hill Project Engineer 
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From: 
To: 
Cc: 

Jjm Hemn0 
Alan Rensbaw 

SUbject: 
"Dan Graham"; Charlie Boddy; "Beck! Phjpos" 
Wishbone Hill - Permit to Mine Renewal 
Tuesday, November 27, 20018:26:16 PM Date: 

Alan, 

As a follow-up to our discussions last night, I talked with Bruce Buzby again to see where the Permit to 
Mine renewal process stood. Apparently Bruce is close to having the decision document ready for final 
publication but would like UCM's input on three remaining items. DMLW has discussed these 
items internally and formulated some initial thoughts but would like UCM's input before including them 
in the State Decision Document. Based on our discussions, I gave Bruce some initial feedback on the 
three areas of concern. They are as follows: 

1) Noise - Several commenters were opposed to the noise that the mining operation would 
generate, and proposed that some kind of noise control measures be implemented. To address 
this concern, the DMLW is proposing a response suggesting that the operator may use reverse
activated strobe lights at night in lieu of audible alarms. I suggested to Bruce that the response 
in the decision document should simply state that the permit complies with MSHA's 
mandatory health and safety standards for horns and backup alarms on surface mining 
equipment (30 CFR 57.14132). Since this is a special mitigating measure that is above and 
beyond normal requirements, I stated that it was not appropriate to suggest such an option at 
this point in time. 

2) Blasting • One commenter noted that blasting was approved for 7 days a week, between 
BAM - 8:30PM, and requested that the schedule be changed to working hours during the work 
week. To address this concern, the DMLW is proposing a response that suggests UCM may 
reduce the blasting hours from BAM to 5PM. I suggested to Bruce that their response simply 
state that the permit demonstrates that blasting will be conducted in accordance with 11 AAC 
90.379 which addresses the control of adverse effects from blasting. I again pointed out that 
this is a special mitigating measure that is above and beyond normal requirements. I noted 
that it did not seem appropriate to suggest this change for the permit renewal. 

3) Public Meeting · The DMLW received 2 comments expressing concern that area 
residents were not informed about the permit renewal and requested that a series of public 
meetings be held in the area before the permit was renewed. In accordance with regulatory 
requirements, DMLW did give notice of the renewal request during August 10, 2001 through 
September 10, 2001. Legal ads were placed in the Anchorage Daily News on August 10, 2001 
and in the Frontiersman on August 10, 2001. Also on August 6, 2001, notice was mailed 
directly to Division's mailing list of 240 affected persons and agencies. 

In addition to the actions discussed above, DMLW is also considering holding a public meeting 
during the final publication and comment period. This meeting is not required by the regulations 
and is something that DMLW is doing on a voluntary basis. DMLWs plan is to include notice of 
the meeting in the final public notice which was originally scheduled to be published on 
December 3, 2001. The meeting would be held on December 13, 2001 between 7pm and 9pm 
at the MTA building in Palmer. Now the DMLW is considering postponing the final publication 
and public meeting until the first part of January 2002. According to Bruce, the reason for the 
postponement is based on the opinion that many of the people who may be interested in 
attending this meeting will be gone for the holidays. 

I told Bruce that a public meeting seemed somewhat inappropriate since their agency was 
simply responding to a request to renew a permit that carries the right of successive renewals. 
In this case the process should be fairly straight forward since no changes or revisions are 
being made to the previously approved mining and reclamation plan. I suggested that when the 
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project advances to a phase that requires specific mine plan revisions, it may be appropriate to 
hold a public meeting at that point in time. In the mean time, UCM does not have anything new 
to report since our last public meeting. I again reiterated to Bruce that the Wishbone Hill project 
will not be developed until a market is secured and specific project planning questions, tb.at...gQ 
beyond regulatory regujrements, can not be addressed until more is known about the market. 

In conclusion, Bruce stated that he was not in a position to make any final decisions and 
suggested that UCM arrange a meeting with himself and Ed Fogels to resolve the three 
remaining issues. 

Let me know if you would like me to arrange a meeting with Ed and Bruce. 

Jim 
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P.O. Box 116, 
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Executive Director: 
Kathy Wells 

Projects Coordinator: 
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BQard of Directors: 

Bill Mohrwinkel 

Jim Klauder 

Mike Chmielewski 

Phil Munger 

David Van Holstyn 

Gil Lucero 

Jim Chesbro 

Roy Goodman 

Mary Barrett 

Presidential Perspectives, 2006 Report 

NNot everybody likes FoMSw. When I heard that recently I 

paused, surprised a bit that a group of people I knew as 

likeable could be so summarily dismissed. Many of you 

reading this newsletter are members sympathetic to the 

value of an organization dedicated to encouraging 

responsible discussion of use of our resources. Many of you 

have been part of the discussion of hot topics such as drilling 

for-coal bed methane, or cooler topics as represented by the 

details of planning commission meetings. You are familiar 

with the substance of FoMS work. 

Over time FoMS has demonstrated solid accomplishment as a group of knowledgeable 

people willing to ask questions, provide information and take a stand. If you're an individual 

property owner faced with a challenge to your property rights FoMS provides a context for 

your actions. If a family moves into the Mat-Su borough and finds one or another challenge, 

whether driving on congested roads or having their property affected by nearby 

development, to whom do they turn. And for what? Information? Support? FoMS can 
provide that but also more. 

The more, in my opinion, is a proactive stance: a getting ahead of the wave. Thinking 

through the long-term effects of ordinances and proposals for development is essential for 

long-term benefits to be shared by the entire community. 

Recently our membership has grown with the addition of more developers. I believe that 

FoMS is being recognized as providing a forum where frank discussion can occur among 
members. FoMS is meant to be an inclusive organization. That doesn't mean everyone will 

always agree or even like a particular idea. I like FoMS mainly because its members are 

willing to do the hard work of self-evaluation. I look forward to this next year's broadened 
discussion and even more-inclusive membership. 

- Mike Chmielewski, President 

Wishbone Hill Coal Mine 

At the request. of FoMS on behalf of concerned members, DNR's Division of Mining, Land 

& Water held an open house to inform the public and provide an opportunity for public 
testimony regarding the renewal of a permit for coal mining. 

On August 25, coal regulatory staff from DNR, representatives of the applicant, Usibelli Coal 

Mine Inc., and residents attended the meeting. Usibefli explained their intent for renewing the 

permit and why they have not developed the coal to date. Usibelli also answered questions 

and concerns regarding potential development in the future. FoMS learned that the coal 
industry is one of the most highly regulated at the state level and at the federal level. Although 
Usibelli originally acquired the permit before the Sutton Special Land Use District (SPUD) was 

adopted, and therefore are considered "grand fathered," they committed to filing for a 
conditional use permit through the borough before operations begin. They also agreed to 
notify the residents in the area if any pre development activities take place such as road 

building to get to the site. FoMS has verified that the reclamation of mine sites by Usibelli is 
some of the best in the state as they continue to operate in Healy. As always, FoMS will be 
monitoring this potential for coal development in the Wishbone Hill area. 

Friends of Mat-Su Fall 2006 Newsletter 
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Katherine Strong (AK Bar No. 1105033) 
Brook Brisson (AK Bar No. 0905013) 
Victoria Clark (AK Bar No. 0401001) 
TRUSTEES FOR ALASKA 
1026 W. Fourth Avenue, Suite 201 
Anchorage, AK 99501 
Phone: (907) 276-4244 
Fax: (907) 276-7110 
kstrong@trustees.org 
bbrisson@trustees.org 
vclark@trustees.org 
 
 
Attorneys for Plaintiffs 

 

THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA 

 
 

 
FRIENDS OF MAT-SU, CASTLE 
MOUNTAIN COALITION, COOK 
INLETKEEPER, ALASKA COMMUNITY 
ACTION ON TOXICS,  and ALASKA 
CHAPTER OF THE SIERRA CLUB 
  

Plaintiffs, 
v. 

 
USIBELLI COAL MINE, INC. 
 

Defendant. 
 

 

 
Case No. 3:12-cv-00093-JWS 
 
COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF (30 U.S.C. 
§§ 1256, 1270; AS 27.21.060) 
 

 

Plaintiffs FRIENDS OF MAT-SU, CASTLE MOUNTAIN COALITION, COOK 

INLETKEEPER, ALASKA COMMUNITY ACTION ON TOXICS, and the ALASKA 

CHAPTER OF THE SIERRA CLUB (collectively “Friends of Mat-Su”), by and through their 

undersigned counsel of record, file this Complaint for Declaratory and Injunctive Relief, and 

hereby allege: 
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I. NATURE OF THE CASE 

1. This is a citizen enforcement action brought by Friends of Mat-Su on behalf of 

themselves, their members and supporters, and the general public against Defendant Usibelli 

Coal Mine, Inc. (“Usibelli”) for conducting surface coal mining operations at the Wishbone Hill 

Mine (“Wishbone Hill” or “Mine”) without a valid permit in violation of the Surface Mining 

Control and Reclamation Act of 1977 (“SCMRA” or “the Act”), 30 U.S.C. §1201, et seq., and of 

the rules and regulations that comprise the approved state regulatory program for Alaska (“the 

Alaska Program”), 30 C.F.R. Part 902.  The Alaska Program consists of the Alaska Surface Coal 

Mining Control and Reclamation Act (“ASCMCRA”), AS 27.21, and its implementing 

regulations, 11 AAC 90.  Friends of Mat-Su seeks declaratory and injunctive relief and litigation 

expenses pursuant to the citizen suit provision of SMCRA, 30 U.S.C. § 1270.  Usibelli is the 

operator at the Wishbone Hill Mine and lessee of the two state coal leases that cover the Mine 

area, ADL 32144 and ADL 309947.  Usibelli is currently conducting surface coal mining 

operations at the Wishbone Hill Mine without a valid permit in violation of SMCRA and the 

Alaska Program.  See 30 U.S.C. § 1256(a); AS 27.21.060(a); 11 AAC 90.002; 11 AAC 90.007. 

II. JURISDICTION AND VENUE 

2. This Court has subject matter jurisdiction over the parties and subject matter of 

this action pursuant to Section 520(a) of SMCRA, 30 U.S.C. § 1270(a), and 28 U.S.C. § 1331 

(federal question jurisdiction). 

3. On January 9, 2012, Friends of Mat-Su gave written notice to Usibelli of its 

violations of SMCRA and the Alaska Program, and of Friends of Mat-Su’s intent to file suit with 

regard to those violations; Friends of Mat-Su also notified the Secretary of the Interior, the 

Director of the Office of Surface Mining Reclamation and Enforcement (“OSM”), the Regional 

Director of OSM, and the Commissioner of the Alaska Department of Natural Resources 
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(“DNR”) pursuant to 30 U.S.C. § 1270(b)(1)(a) and 30 C.F.R. § 700.13.  A true and correct copy 

of the notice letter is attached as Exhibit 1.    

4. More than sixty days have passed since notice was served on Usibelli and the 

state and federal agencies.  Friends of Mat-Su is informed and believe, and thereon allege, that 

neither DNR nor OSM has commenced, or is diligently prosecuting, a civil or criminal action 

against Usibelli for violations of SMCRA or the Alaska Program.  Therefore, Friends of Mat-Su 

is not precluded from bringing this citizen suit.  See 30 U.S.C. § 1270(b).  

5. Venue is proper in the District of Alaska under § 520(c) of SMCRA, 30 U.S.C. § 

1270(c), because the Mine is located within the District of Alaska, in Sutton, Alaska. 

6. In addition, venue is proper in the District of Alaska under 28 U.S.C. § 1391 

because Usibelli resides within the District of Alaska and a substantial part of the events giving 

rise to the claims occurred within the District of Alaska. 

III. PARTIES AND STANDING 

7. Plaintiff Friends of Mat-Su (“FoMS”) is a nonprofit organization that works to 

provide land use information, advocate for sustainable borough-wide planning, promote citizen 

involvement, and offer the tools and support needed to develop healthy and vibrant communities 

in the Matanuska-Susitna (“Mat-Su”) Borough.  FoMS has approximately 300 members, many 

of whom live, own property, do business, recreate, hunt, fish, and enjoy a high quality of life in 

the vicinity of the Wishbone Hill Mine.  These members reside in communities throughout the 

Mat-Su Borough that are being adversely affected by unpermitted operations at the Wishbone 

Hill Mine.  Some members live in the Buffalo-Soapstone Community and Sutton, which are 

directly adjacent to the Wishbone Hill Mine.  Other members live downwind and downstream of 

the Mine in Palmer, Wasilla and Anchorage.     

8. Plaintiff Castle Mountain Coalition (“CMC”) is a nonprofit community 

organization based in the Matanuska Valley.  CMC’s mission is to preserve the economic 
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sustainability, ecological integrity, and quality of life within the Matanuska River watershed.  

CMC has approximately 300 supporters; most live or own property in Chickaloon, Sutton, or 

Palmer, Alaska.  Those communities are adjacent to the Mine and are being adversely affected 

by unpermitted operations. CMC’s supporters own property, recreate, hunt, fish, use, and enjoy 

the area in the immediate vicinity of the Wishbone Hill Mine.  

9. Plaintiff Cook Inletkeeper is a nonprofit corporation formed in 1995 that works in 

the public interest to protect the Cook Inlet watershed and the life it sustains.  Cook Inletkeeper 

represents over 1200 members, the vast majority of whom reside in Alaska, including the 

Matanuska Valley. Cook Inletkeeper members use and enjoy the lands and waters in the vicinity 

of Wishbone Hill Mine.  Specifically, Cook Inletkeeper members hike, fish, and otherwise rely 

on the area around the Mine for recreational, aesthetic, and economic uses.   

10. Plaintiff Alaska Community Action on Toxics (“ACAT”) is an Alaska nonprofit 

corporation in good standing with the State of Alaska.  It is a statewide, environmental health 

and justice organization founded in 1997 in response to requests from individuals, Tribes, and 

other communities seeking technical assistance because of concerns related to toxic 

contaminants.  ACAT’s mission is to assure justice by advocating for environmental and 

community health because everyone has the right to clean air, clean water, and toxic-free food.  

The organization works collaboratively with communities to facilitate environmental justice by 

holding corporations, the military, and governments accountable for their environmental 

practices.  ACAT also helps communities put in place effective strategies to limit their exposure 

to toxic substances and to protect and restore the ecosystems that sustain them and their way of 

life.  ACAT has approximately 2,600 members, some of whom who live, work, and recreate in 

and around the Matanuska Valley and otherwise use and enjoy the Matanuska Valley, including 

areas near the Mine. 
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11. Plaintiff Alaska Chapter of the Sierra Club is a division of the Sierra Club, a 

national nonprofit organization of approximately 1.3 million members and supporters dedicated 

to exploring, enjoying, and protecting the wild places of the Earth; to practicing and promoting 

the responsible use of the Earth’s ecosystems and resources; to educating and enlisting humanity 

to protect and restore the quality of the natural and human environment; and to using all lawful 

means to carry out these objectives.  The Sierra Club’s concerns encompass a variety of 

environmental issues in Alaska and beyond, including an interest in protecting Alaskan 

communities and the environment from coal dust and other toxic pollutants.  The Alaska Chapter 

of the Sierra Club has approximately 1,500 members, including approximately 60 who live in the 

Mat-Su Borough.  The Alaska Chapter of the Sierra Club has members who live, work, and 

recreate in and around the Matanuska Valley, including those lands and waters near the Mine. 

12. Friends of Mat-Su and their members and supporters have health, economic, 

recreational, scientific, environmental, aesthetic, educational, conservation, commercial and/or 

other interests in the Matanuska Valley.  These interests have been, are being, and continue to be 

adversely affected by Usibelli’s violations of SMCRA and the Alaska Program.  Usibelli’s illegal 

surface coal mining operations affect the natural environment used and enjoyed by Friends of 

Mat-Su’s members and supporters, as well as the public directly, and indirectly harms the 

interests of Friends of Mat-Su’s members and supporters and the public.  These actual, concrete 

injuries suffered by Friends of Mat-Su and their members and supporters are fairly traceable to 

Usibelli’s illegal conduct, and would be redressed by the relief sought in this case.   

13. Defendant Usibelli is an Alaska corporation, and the holder of the state coal leases 

for the Mine.  
 

IV. FEDERAL STATUTORY AND REGULATORY BACKGROUND 

14. Congress enacted SMCRA to “establish a nationwide program to protect society 

and the environment from the adverse effects of surface coal mining operations.”  30 U.S.C. § 
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1202(a).  A primary purpose of SMCRA is to “assure that surface coal mining operations are so 

conducted to protect the environment.”  30 U.S.C. § 1202(d).  To achieve this goal, SMCRA 

establishes a permitting scheme to ensure compliance with the Act’s environmental protection 

and reclamation requirements.  See 30 U.S.C. § 1260(b); see also 30 U.S.C. § 1202(g).    

15. States may assume jurisdiction over the regulation and permitting of surface coal 

mining operations within the state if the state demonstrates “the capability of carrying out the 

provisions of [SMCRA] and meeting its purposes.”  30 U.S.C. § 1253(a).  To demonstrate this 

capability, a state must, in addition to other requirements, have in place “a State law which 

provides for the regulation of surface coal mining and reclamation operations in accordance with 

the requirements of this chapter” and  “ which provides for the effective implementations [sic], 

maintenance, and enforcement of a permit system, meeting the requirements of this subchapter 

for the regulations of surface coal mining and reclamation operations for coal on lands within the 

State.”  Id. at § 1253(a)(1) & (4). 

16. On May 2, 1983, OSM approved the Alaska Program and DNR became the 

“regulatory authority in Alaska for all surface coal mining and reclamation operations on non-

Federal and non-Indian lands.”  30 C.F.R. § 902.10.  ASCMCRA contains essentially the same 

provisions as SMCRA.  Compare 30 U.S.C. §1201, et seq. with AS 27.21.   

17. The law of the state with an approved regulatory program is applied in citizen 

suits brought under SMCRA, unless the state law conflicts with the purposes or policies of 

SMCRA.  See Sierra Club v. Kempthorne, 589 F. Supp. 2d 720, 728 (W.D. Va. 2008), citing 30 

U.S.C. §§1252, 1253, 1254. 

18. SMCRA prohibits surface coal mining operations conducted without a permit 

issued either by a state pursuant to an approved state program or by the Secretary of the Interior 

pursuant to the Federal program.  See 30 U.S.C. § 1256(a); see also AS 27.21.060; 11 AAC 

90.002 (prohibiting surface coal mining operations without a permit under ASCMCRA). 

Case 3:12-cv-00093-JWS   Document 1    Filed 05/01/12   Page 6 of 13



    
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
Friends of Mat-Su, et al. v. Usibelli Coal Mine, Inc., Case No. 3:12-cv-00093-JWS 
Page 7 of 13 
 

19. Permits are issued for five-year terms unless a longer term is “necessary to allow 

the applicant to obtain financing for equipment or for the opening of the operation.”  AS 

27.21.070(a); see also 30 U.S.C. § 1256(b).  Permit applications must demonstrate that 

operations will comply with applicable environmental and reclamation standards, and establish 

adequate bonding requirements, among other requirements.  See AS 27.21.180(c); 30 U.S.C. § 

1260(b). 

20. Permits may be renewed for additional five-year terms.  See AS 27.21.080(d); 30 

U.S.C. § 1256(d)(3).  The regulatory authority must approve a permit renewal application unless, 

among other things, the permittee has not complied with the terms and conditions of the permit 

and is not meeting a compliance schedule for correcting those violations, is “not in compliance 

with the environmental protection standards of this chapter and regulations adopted under it,” has 

not complied with bonding requirements, or has not provided requested information to the 

commissioner.  See AS 27.21.080; 30 C.F.R. § 1256(d)(1). 

21. A permit terminates by operation of law if a permittee does not commence surface 

coal mining operations pursuant to the permit within three years of the permit being issued.  See 

AS 27.21.070(b); 30 U.S.C. § 1256(c).   

22. A regulatory authority may grant “reasonable extensions of time” for a permittee 

to commence surface coal mining operations if “the permittee shows that the extensions are 

necessary (1) because of litigation that precludes the commencement of the operation or 

threatens substantial economic loss to the permittee; or (2) for reasons beyond the control and 

without the fault or negligence of the permittee.” AS 27.21.070(b); see also 30 U.S.C. § 1256(c).  

23. The definition of “surface coal mining operations” is expansive, and includes road 

building and other mining-related development activities.  See AS 27.21.998(17); 30 U.S.C. § 

1291(28). 
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24. Conducting surface coal mining operations without a permit “constitute[s] a 

condition or practice which causes or can reasonably be expected to cause significant, imminent 

environmental harm to land, air, or water resources.” 11 AAC 90.613(c); see also 30 C.F.R. § 

843.11(a)(2). 

25. Section 520 of SMCRA provides for citizen enforcement actions “to compel 

compliance with [SMCRA] against … any other person who is alleged to be in violation of any 

rule, regulation, order or permit issued pursuant to this subchapter.”  30 U.S.C. § 1270(a). 
 

V. FACTS 

26. The Wishbone Hill Mine is located in the Matanuska Valley within the 

Matanuska-Susitna Borough near Sutton, Alaska and adjacent to the Buffalo-Soapstone 

community.   

27. The area has been used by Native peoples for subsistence, cultural, and religious 

activities since time immemorial.  Moose are not only an important subsistence resource, but also 

important for cultural and religious ceremonies.  Eska and Moose Creek contained five species 

of salmon prior to European settlement. 

28. Sutton began as a camp site for settlers travelling between Knik and Copper 

Center, Alaska.  After the discovery of coal in the area in the early twentieth century, 

Chickaloon, Eska, Jonesville, and Sutton boomed as mining towns.  Mining was the principal 

economic activity in the Sutton area until 1968 when coal mining largely ceased.  

29. The population in Sutton in 1960 was 162 and declined to 76 by 1970 after the 

closure of the mines.  By 1980, Sutton’s population increased to 182.  The 2000 census reported 

Sutton’s population at 1,080.  The residential development of the area has continued, with the 

population of the Matanuska-Susitna Borough doubling between 2000 and 2010.  
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30. Since at least the early 1980s, the Wishbone Hill area has been used extensively 

by the public for outdoor recreational opportunities such as fishing, hunting, hiking, 

photography, riding off-road vehicles, birding, cross-country skiing, and snowmachining. 

31. Since the early 2000s, significant restoration projects have been completed to 

reclaim the impacts of previous coal mining activities in the region.  The Chickaloon Village 

Traditional Council collaborated with government agencies and the local community to restore 

fish passage and improve aquatic and riparian habitat in Moose Creek, which was severely 

disrupted by historic coal mining activities. As a result of the restoration efforts, salmon have 

returned to Moose Creek. 

32. Currently, the economy of Sutton and the surrounding area is largely based on 

tourism and small, local businesses.  

33. DNR issued the Wishbone Hill Mine permits (permits 01-89-796 and 02-98-796) 

on September 5, 1991 to Idimitsu Alaska.  The term of the original permits was five years.   

34. The permittee did not commence surface coal mining operations within the first 

three years of the permit term. 

35. The permittee requested an extension of time to start operations until the 

expiration of the original five-year permit term, September 4, 1996.  DNR granted this extension 

on August 16, 1994. 

36. On September 19, 1995, DNR approved the transfer of the permits from Idemitsu 

Alaska, Inc. to North Pacific Mining Corporation (“NPMC”). 

37. NPMC did not commence surface coal mining operations by September 4, 1996.   

38. No additional extensions of time were requested or granted by September 4, 1996, 

or anytime thereafter, in accordance with legal requirements.  

39. In 1997, the permits were transferred to Usibelli. 
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40. DNR has continued to renew the permits for the Wishbone Hill Mine 

approximately every five years.   

41. Surface coal mining operations did not commence at the Wishbone Hill Mine 

until June 2010.   

42. Since June 2010, surface coal mining operations conducted at Wishbone Hill have 

included, but are not limited to, constructing and widening the haul road, constructing a gravel 

pad for equipment staging, paving the first two hundred feet of the haul road, stockpiling topsoil, 

and logging and vegetation clearing along the entire haul road from the Glenn Highway to the 

project site.  The haul road is designed to be approximately three miles long and disturb 

approximately 22 acres.  Usibelli, either by its own efforts or by contracting for services with 

other companies, has conducted or caused these surface coal mining operations to be conducted. 

43. The plan of operations for the Wishbone Hill Mine indicates that after the haul 

road is complete enough to bring other construction equipment to the site, Usibelli will begin 

construction of the coal washing plant and begin topsoil and overburden removal operations in 

Mine Area 1. 

44. Friends of Mat-Su became aware of the invalidity of the permits in or around 

September 2011.  Friends of Mat-Su raised this concern with DNR and OSM, requesting that the 

agencies require Usibelli to cease operations until such time as Usibelli obtains a valid permit for 

surface coal mining operations at the Wishbone Hill Mine.  To date, neither agency has granted 

this request and Usibelli’s unpermitted and illegal operations continue. 
 

CLAIM FOR RELIEF 
 

Conducting Surface Coal Mining Operations without a Valid Permit 
(Violation of 30 U.S.C. § 1256(a); AS 27.21.060(a); 11 AAC 90.002; 11 AAC 90.007) 

45. Friends of Mat-Su re-allege, as if fully set forth here, each and every allegation 

contained in the preceding paragraphs. 
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46. Surface coal mining operations under permits 01-89-796 and 02-98-796 did not 

commence within the statutory three-year time period for beginning operations or within the 

two-year extension of time granted by DNR.   

47. No additional extensions of time were requested or granted as required by AS 

27.21.070(b) and 30 U.S.C. § 1256(c). Therefore, permits 01-89-796 and 02-98-796 terminated 

by operation of law on September 4, 1996.  See AS 27.21.070(b); 30 U.S.C. § 1256(c).   

48. There is no provision in the law for renewing a terminated permit. 

49. Thus, all subsequent permit renewals have been illegal and no valid permit exists 

for the surface coal mining activities currently being conducted at Wishbone Hill.  

50. The construction and widening of the haul road, the construction of the gravel pad 

for equipment staging, the paving the first two hundred feet of the haul road, and the logging and 

vegetation clearing along the entire haul road from the Glenn Highway to the project site are all 

“surface coal mining operations” as that term is defined by AS 27.21.998(17). See also 30 U.S.C. 

§ 1291(28). 

51. All surface coal mining operations at the Wishbone Hill Mine have been, and are 

being, conducted without a valid permit in violation of 30 U.S.C. § 1256(a), AS 27.21.060(a), 11 

AAC 90.002, and 11 AAC 90.007.   

52. These unpermitted operations “constitute a condition or practice which causes or 

can reasonably be expected to cause significant, imminent environmental harm to land, air, or 

water resources.” 11 AAC 90.613(c); see also 30 C.F.R. § 843.11(a)(2). 
 

PRAYER FOR RELIEF 
  

Wherefore, the Plaintiffs respectfully request that this Court grant the following relief: 

1. Declare that Usibelli has violated and is in violation of 30 U.S.C. § 1256(a), AS 

27.21.060(a), 11 AAC 90.002, and 11 AAC 90.007 for conducting surface coal mining 

operations without a valid permit at the Wishbone Hill Mine. 
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2. Issue a preliminary and permanent injunction prohibiting Usibelli from 

conducting unpermitted surface coal mining operations at the Wishbone Hill Mine. 

3. Issue a temporary and permanent injunction ordering Usibelli to restore the lands 

and waters damaged by its illegal surface coal mining operations at the Wishbone Hill Mine. 

4. Retain jurisdiction over this matter until such time as Usibelli has come into 

compliance with the permitting requirements of the Alaska Program and SMCRA at the 

Wishbone Hill Mine. 

5. Award Friends of Mat-Su’s costs (including reasonable attorney and expert 

witness fees) as authorized by 30 U.S.C. § 1270(d). 

6. Award such other and further relief as this Court deems just and proper. 

 

DATED: May 1, 2012 

   Respectfully submitted, 
 
 
  s/ Katherine Strong  

      Katherine Strong (AK Bar No. 1105033) 
TRUSTEES FOR ALASKA 
1026 West 4th Avenue, Suite 201 
Anchorage, AK 99501 
(907) 276-4244 
Fax (907) 276-7110 
kstrong@trustees.org 

 
  s/ Brook Brisson  

      Brook Brisson (AK Bar No. 0905013) 
TRUSTEES FOR ALASKA 
1026 West 4th Avenue, Suite 201 
Anchorage, AK 99501 
(907) 276-4244 
Fax (907) 276-7110 
bbrisson@trustees.org 

 
  s/ Victoria Clark_____ 

      Victoria Clark (AK Bar No. 0401001) 
TRUSTEES FOR ALASKA 
1026 West 4th Avenue, Suite 201 
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Anchorage, AK 99501 
(907) 276-4244 
Fax (907) 276-7110 
vclark@trustees.org 
 
Attorneys for Plaintiffs 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT 

USIBELLI COAL MINE, INC., 

Plaintiff, 

v. 

STATE OF ALASKA, 

Defendant. 

CASE NO. 3AN-12-__ CI 

COMPLAINT 
(AS 22.10.020(g)) 

For its Complaint against defendant State of Alaska, Usibelli Coal Mine, Inc. 

(Usibelli) alleges as follows: 

1. This is an action for declaratory relief, pursuant to the Alaska 

Declaratory Judgment Act, AS 22.1 0.020(g). Usibelli seeks a declaration by this 

Court that two permits issued by the State of Alaska pursuant to the Alaska Surface 

Coal Mining Control and Reclamation Act (Title 27, Chapter 21 of the Alaska 

Statutes) ("ASCMCRA") have not terminated under Alaska Statute 27.21.070(b). 

2. Usibelli is a corporation organized under the laws of the State of Alaska. 

Usibelli has paid its biennial corporation tax last due, has filed its biennial report for 

the last reporting period, and is in every other respect qualified to bring this action. 

3. In 1991, the Alaska Department of Natural Resources ("DNR") issued 

surface coal mining permits 01-89-796 and 02-89-796 ("the Permits") to Idemitsu 

Alaska Incorporated ("Idemitsu"). The Permits authorize surface coal mining at 

locations within the Matanuska-Susitna Borough, generally described as Wishbone 
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Hill. Each permit had a five year term, with a right to renewal pursuant to 

AS 27.21.080. 

4. In 1995, DNR approved transfers of the Permits from Idemitsu to North 

Pacific Mining Corporation. 

5. In 1996, DNR renewed the Permits for an additional five year term. 

6. In 1997, the State approved transfers of the Permits from North Pacific 

Mining Corporation to Usibelli. 

7. In 2002, DNR renewed the Permits for an additional five year term. 

8. In 2006, DNR renewed the Permits for an additional five year term. 

9. On May 9, 2011 Usibelli applied for renewal of the Permits. Pursuant 

to AS 27.21.080, the Permits remain in force pending a decision on Usibelli's renewal 

application. 

10. On August 24,2011, DNR issued its "Preliminary Findings of Fact and 

Decision" on Usibelli's application for renewal of its Permits. DNR found that 

Usibelli's permit renewal application included all information required by 

ASCMCRA regulations, that Usibelli had provided a sufficient reclamation bond, and 

that "the renewal of the [Permits] can be approved." 

11. Pursuant to AS 27 .21.140, DNR was required to grant, condition, 

modify or deny Usibelli's renewal application within 60 days after completion of an 

informal conference concerning the application for renewal. This 60-day period 

expired no later than January 14,2012. Despite this statutory deadline, as of the date 

of this Complaint, DNR has not granted, conditioned, modified or denied Usibelli's 

application for renewal of the Permits. 

12. In a letter to DNR Commissioner Daniel S. Sullivan dated November 
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28, 2011, and in a letter to the Regional Director of the Office of Surface Mining, 

Reclamation and Enforcement, U.S. Department of the Interior ("OSM") dated 

December 14,2011, and in a lawsuit filed in United States District Court on May 1, 

2012, certain advocacy groups alleged that the Permits terminated on September 4, 

1996, pursuant to Alaska Statute 27.21.070(b). This statute states, in part, that "[a] 

permit terminates if a permittee does not begin surface coal mining operations under 

the permit within three years after the permit is issued. The commissioner may grant 

reasonable extensions of time if the permittee shows that the extensions are necessary 

( 1) because of litigation that precludes the commencement of the operation or 

threatens substantial economic loss to the permittee; or (2) for reasons beyond the 

control and without the fault or negligence of the permittee." 

13. DNR has not granted Usibelli's application to renew the Permits, 

despite the expiration of the period allowed by AS 27.21.140 for DNR to act on the 

renewal application. On information and belief, DNR's failure to act on Usibelli's 

application to renew the Permits as required by AS 27.21.140 is due to issues raised 

by the advocacy groups and/or OSM regarding the validity of the Permits pursuant to 

AS 27.21.070(b). 

14. Usibelli's ability to continue surface coal mining operations under the 

Permits has been called into question, and an actual controversy exists concerning 

whether the Permits have terminated pursuant to AS 27 .21.070(b ). 

15. Neither ASCMCRA nor regulations adopted by DNR pursuant to 

ASCMCRA establish any process or procedure within DNR or any other State agency 

whereby Usibelli may obtain a determination regarding the termination or alleged 

termination of a Permit based upon AS 27 .21.070(b ). 
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16. The Permits have not terminated pursuant to AS 27.21.070(b). 

WHEREFORE, Usibelli requests relief as follows: 

1. For a declaration by this Court that the Permits have not terminated 

pursuant to AS 27.21.070(b); 

2. For an award of its costs and attorneys' fees; and 

3. For such other and further relief as the court may deem equitable and 

just. 

DATED: May 18, 2012. 
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subsection (2)(C) of Section 37.01.  We
agree that a driver’s license is a govern-
mental record and the alteration of such a
license issued by the government is a vio-
lation of this law.  However, the evidence
presented in this case does not show that
Thompson altered any document issued by
the government, but that she created bo-
gus driver’s licenses by using her comput-
er.2

While an unpublished case has no prece-
dential value, the Dallas Court of Appeals
has faced a similar situation.  See Mendo-
za v. State, No. 05–05–00476–CR, 2006 WL
1629762, 2006 Tex.App. LEXIS 5060 (Tex.
App.-Dallas June 14, 2006, no pet.) (mem.
op., not designated for publication).
There, the defendant, while attempting to
cash a paycheck, presented a teller with a
fake Texas driver’s license.  He was
charged in accordance with Section
37.10(a)(5) that he did ‘‘make, present, or
use a governmental record, to wit;  identifi-
cation card with knowledge of its falsity.’’
Id. at *1, 2006 Tex.App. LEXIS 5060, at
*2;  see TEX. PENAL CODE ANN. § 37.10(a)(5)
(Vernon Supp.2006).  The Dallas court ex-
plained that, to prove that charge, some-
thing meeting the definition of a govern-
mental record must have been presented
that the defendant knew was false.  What
the defendant presented was not a govern-
mental record, and the judgment was re-
versed.  We find the rationale of that case
persuasive.

For a license, certificate, or permit to be
considered a governmental record, it must
be issued by the government.  TEX. PENAL

CODE ANN. § 37.01(2)(C).  Here, there is
no proof that any of the items found on the
computer were issued by any governmen-

tal body.  The State’s computer expert’s
report indicated that only counterfeit driv-
er’s licenses were located on the computer.
These were prepared from sample I.D.
templates from various websites.  Thomp-
son was not charged with making docu-
ments with the intent that they be taken
or considered as governmental records;
she was charged with altering governmen-
tal records.  There is no evidence on which
to base a finding of guilt to the elements of
the crime.  Therefore, the evidence is le-
gally insufficient.  Since the outcome of
this issue is dispositive of the case, we will
not address the other points of error.

We reverse the trial court’s judgment
and render a judgment of acquittal.

,
  

RAILROAD COMMISSION OF TEXAS
and Dos Republicas Resources Co.,

Inc., Appellants,

v.

Theodosia COPPOCK, Juanita Alvarado,
Guadalupe Davila, and Kickapoo Tra-
ditional Tribe of Texas, Appellees.

No. 03–05–00097–CV.

Court of Appeals of Texas,
Austin.

Feb. 1, 2007.

Background:  Neighboring landowners
appealed Railroad Commission’s decision
to extend coal mining company’s surface
coal mining permit. The 201st Judicial Dis-

2. It appears the State could have proved that
Thompson violated Section 37.10(a)(2), which
delineates that one violates the law if the
person ‘‘makes, presents, or uses any record,
document, or thing with knowledge of its

falsity and with intent that it be taken as a
genuine governmental record.’’  TEX. PENAL

CODE ANN. § 37.10(a)(2) (Vernon Supp.2006).
However, the State did not charge Thompson
with that provision.
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trict Court, Travis County, Scott H. Jen-
kins, J., entered judgment for landowners.
Commission and company appealed.

Holdings:  The Court of Appeals, David
Puryear, J., held that:

(1) Commission had the authority to grant
company’s request for a permit exten-
sion, even though three-year deadline
had expired, and

(2) company could obtain permit extension
due to unfavorable market conditions
beyond the control of and without the
fault or negligence of the company.

Reversed and remanded.

1. Mines and Minerals O92.21
Court of Appeals, in the interests of

justice, would address neighboring land-
owners’ cross-claim on appeal that Rail-
road Commission lacked the authority to
grant an extension of mining company’s
coal mining permit because the three-year
deadline specified in the statute for non-
used permits had expired, even though
landowners failed to file a notice of appeal.
Rules App.Proc., Rules 25.1, 26.1.

2. Mines and Minerals O92.10
Railroad Commission had the authori-

ty to grant mining company’s request for
coal mining permit extension, which was
filed before three-year termination date
for unused permits, even though company
had not begun surface mining activities
before termination date and had not ob-
tained the extension before the termi-
nation date.  V.T.C.A., Natural Resources
Code § 134.072.

3. Mines and Minerals O92.10
Unfavorable market conditions were

‘‘conditions beyond the control of and
without the fault or negligence of’’ mining

company which sought an extension of its
unused coal mining permit, such that Rail-
road Commission could grant company a
permit extension, even if market condi-
tions were foreseeable at the time compa-
ny initially obtained the permit.  V.T.C.A.,
Natural Resources Code § 134.072(b)(2).

4. Contracts O309(1)

The doctrine of force majeure is de-
signed to protect parties to a contract and
excuses a party’s nonperformance because
of events outside the control of the parties.

5. Contracts O309(1)

The scope and applicability of the doc-
trine of force majeure is dependent upon
the terms specified in a contract.

6. Mines and Minerals O73.5

An oil and gas lease’s ‘‘primary term’’
is a period of time at the end of which the
leasehold estate granted will terminate but
which estate may be extended by some
other provision, usually one for production.

 See publication Words and Phrases
for other judicial constructions and
definitions.

Chesley N. Blevins, Rebecca L. Fink,
Lloyd Gosselink Blevins Rochelle & Town-
send, P.C., Nathan M. Bigbee, Assistant
Attorney General, Natural Resources Divi-
sion, Austin, for appellants.

Enrique Valdivia, Texas RioGrande Le-
gal Aid, San Antonio, David O. Frederick,
Lowere & Frederick, John G. Soule, Scott
Douglass & McConnico, L.L.P., Austin, for
appellees.

Before Justices PATTERSON,
PURYEAR and SMITH.*

* Bea Ann Smith, Justice (retired), Third Court
of Appeals, sitting by assignment.  See Tex.

Gov’t Code Ann. § 74.003(b) (West 1998).
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OPINION

DAVID PURYEAR, Justice.

Our opinion and judgment issued on De-
cember 29, 2006, are withdrawn, and the
following opinion is substituted.

Dos Republicas Resources Co., Inc.
(‘‘Dos Republicas’’) asked the Railroad
Commission of Texas (the ‘‘Commission’’)
to extend its surface coal mining permit
under the provisions of the Texas Surface
Coal Mining and Reclamation Act codified
in the natural resources code, but Theodo-
sia Coppock, Juanita Alvarado, Guadalupe
Davila, and Kickapoo Traditional Tribe of
Texas (the ‘‘appellees’’) opposed the exten-
sion.  Ultimately, the Commission granted
the extension, and the appellees appealed
the Commission’s decision.  The district
court concluded that the Commission’s ba-
sis for granting the extension, namely the
lack of a market for Dos Republicas to sell
its coal, was not authorized under the nat-
ural resources code.  See Tex. Nat. Res.
Code Ann. § 134.072 (West 2001).  Dos
Republicas and the Commission appeal the
district court’s judgment, and we will re-
verse the court’s judgment.

BACKGROUND

In 1992, Dos Republicas applied to the
Commission for a permit to allow it to
engage in coal mining on a 2700–acre tract
in Eagle Pass, Texas, and the Commission
approved the permit in 1994.  However,
Dos Republicas did not request that the
permit be issued at that time.

For years, Dos Republicas attempted to
enter into an agreement to sell its coal to
the Comision Federal de Electricidad
(‘‘CFE’’), a state-owned electricity provid-
er in Mexico that operates two coal-fired
plants near Eagle Pass. In 1999, CFE
became concerned about the financial secu-

rity of the mining company that had been
its coal supplier.  As a result, it alerted
Dos Republicas that, in early 2000, it
would be issuing a request for proposals
asking companies to submit bids offering
to supply CFE with coal and asked Dos
Republicas to issue a bid.  To ensure that
it would have a supply when necessary,
Dos Republicas asked the Commission to
issue the permit it had previously ap-
proved, and the Commission issued the
permit in April 2000.

Due to a number of political changes and
pressure from various interested parties,
CFE never issued its request for propos-
als.  Employees from mines in Mexico
complained that importing coal from Texas
might eliminate their jobs.  In addition,
during this time, the governing political
party in Mexico changed, and the leaders
of CFE were replaced.

Dos Republicas continued its efforts to
enter into an agreement with CFE, and, in
2001, CFE again indicated that it would
issue a request for proposals.  However,
as had happened previously, no request
was ever issued.  Instead, CFE entered
into a long-term supply contract with a
Mexican mining company, Coahuila Indus-
trial Minera (‘‘Coahuila’’).

Prior to and after CFE entered into a
contract with Coahuila, Dos Republicas un-
successfully attempted to find other mar-
ket options for selling its coal.  Even
though Dos Republicas asked the Commis-
sion to issue it a mining permit, it never
began mining coal at the Eagle Pass mine
and, eventually, filed an application with
the Commission seeking to terminate its
permit.  Although Dos Republicas asked
that its permit be terminated, the natural
resources code also contains an early ter-
mination provision mandating that a min-
ing permit will expire within three years of
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its issuance if the permit holder has not
begun ‘‘surface coal mining’’ operations by
that date.  Tex. Nat. Res.Code Ann.
§ 134.072(a); 1  see also id. § 134.004(20)
(West 2001) (definition of ‘‘surface coal
mining operations’’).  Dos Republicas filed
its application to terminate its permit
shortly before the three-year termination
date.

Just before the three-year termination
deadline passed, Coahuila contacted Dos
Republicas and indicated that it was inter-
ested in purchasing the Eagle Pass mining
operation.  Consequently, Dos Republicas
filed a request to withdraw its application
to terminate the permit and also filed a
request to extend its permit beyond the
three-year deadline.  The natural re-
sources code allows the Commission to
grant ‘‘reasonable extensions’’ if it is
shown that the extensions are necessary
because of:

(1) litigation that precludes the begin-
ning of operations or threatens substan-
tial economic loss to the permit holder;
or

(2) conditions beyond the control and
without the fault or negligence of the
permit holder.

Id. § 134.072(b).2

The Commission referred the matter to
a hearings examiner.  Coppock, a land-
owner near the Eagle Pass property, op-
posed the extension.3  She claimed that,
because the three-year deadline had
passed by the time of the hearing, the
Commission had no authority to grant an
extension.  Alternatively, she argued that
the Commission should deny the extension
because the conditions allowing for an ex-
tension found in section 134.072 were not
satisfied.  Specifically, she asserted that
the absence of a market in which Dos
Republicas could sell its coal could not
justify an extension.

The hearing examiner concluded that
the Commission had jurisdiction to consid-
er the request for an extension because
the request for an extension was filed prior
to the three-year deadline.  Further, she
concluded that the Commission should
grant the extension because Dos Republi-
cas’s failure to begin mining was due to

1. Subsection 134.072(a) reads as follows:

A permit terminates if the permit holder
has not begun the surface coal mining oper-
ation covered by the permit on or before
the third anniversary of the date on which
the period for which the permit is issued
begins.

Tex. Nat. Res.Code Ann. § 134.072(a) (West
2001).

2. The administrative rule interpreting section
134.072 contains nearly identical language.
It provides:

(b) Automatic termination shall occur as
follows:
(1) a permit shall terminate, if the permit-
tee has not begun the surface coal mining
and reclamation operation covered by the
permit within 3 years of the issuance of the
permit;
(2) the Commission may grant reasonable
extensions of time for commencement of

these operations, upon receipt of a written
statement showing that such extensions of
time are necessary, if:

(A) litigation precludes the commence-
ment or threatens substantial economic
loss to the permittee;  or
(B) there are conditions beyond the con-
trol and without the fault or negligence of
the permittee

16 Tex. Admin. Code § 12.219(b) (2006).  Be-
cause the rule is nearly identical to the stat-
ute, we will limit our discussion to the statute.

3. Coppock owns a cattle ranch near Dos Re-
publicas’s proposed mine site.  She opposed
the extension because she was concerned
about how mining operations might affect the
groundwater under her ranch.  The remain-
ing appellees—Juanita Alvarado, Guadalupe
Davila, and Kickapoo Traditional Tribe of
Texas—did not intervene until after the hear-
ing examiner’s proposal for decision was is-
sued.
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the absence of a market for the coal and
that the market condition was ‘‘beyond the
control and without the fault or negli-
gence’’ of Dos Republicas.  The Commis-
sion adopted the examiner’s proposal for
decision and granted the extension.

The appellees appealed the Commis-
sion’s order to the district court.  See Tex.
Gov’t Code Ann. § 2001.171 (West 2000)
(person who has exhausted all administra-
tive remedies and is aggrieved by final
agency decision is entitled to judicial re-
view).  In its judgment, the district court
concluded that the Commission had juris-
diction over the extension request because
the Commission has authority over a re-
quest as long as it is filed within three
years of the permit’s issuance.  However,
the court also concluded that ‘‘[s]ubsection
134.072(b) does not authorize the Commis-
sion to grant an extension based upon the
absence of a market or other economic,
political, or social conditions that are be-
yond the control of and without the fault
or negligence of the permit holder.’’  Dos
Republicas and the Commission appeal the
district court’s judgment.

STANDARD OF REVIEW

In addressing the issues raised in this
appeal by the appellants and the appellees,
we must necessarily construe the relevant
provisions of the natural resources code.
Statutory construction is a question of law,
which we review de novo.  State v. Shu-
make, 199 S.W.3d 279, 284 (Tex.2006).  In
determining the meaning of a statute, our
primary purpose is to determine the legis-
lature’s intent when enacting the statute,
and we begin with the language used in
the statute.  Id. Every word in a statute is
presumed to have been used for a purpose
and every word excluded is presumed to
have been excluded for a purpose.  Laid-
law Waste Sys., Inc. v. City of Wilmer, 904
S.W.2d 656, 659 (Tex.1995).  Further, we

look to the entire act and do not look at a
single provision isolated from the remain-
der of the act.  Watts v. City of Houston,
126 S.W.3d 97, 100 (Tex.App.-Houston [1st
Dist.] 2003, no pet.);  see also Tex. Gov’t
Code Ann. § 311.021(2) (West 2005) (pre-
sume that entire statute was meant to be
effective).  We should not adopt a con-
struction of a statute that will render the
statute meaningless or lead to absurd re-
sults.  See Watts, 126 S.W.3d at 100;  see
also Tex. Gov’t Code Ann. § 311.021(3)
(West 2005) (in construing statutes, we
presume that just and reasonable result
was intended).  Finally, the construction of
a statute by the administrative agency
charged with its enforcement is entitled to
serious consideration so long as the con-
struction is reasonable and does not con-
tradict the plain language of the statute.
Tarrant Appraisal Dist. v. Moore, 845
S.W.2d 820, 823 (Tex.1993);  Anderson–
Clayton Bros. Funeral Home, Inc. v.
Strayhorn, 149 S.W.3d 166, 178 (Tex.App.-
Austin 2004, pet. denied) (even if there are
other reasonable interpretations, we will
accept agency’s construction of statute if it
is consistent with language and purpose of
statute);  see also Tex. Gov’t Code Ann.
§ 311.023(6) (West 2005) (in construing
statutes, courts may consider administra-
tive construction of statute regardless of
whether statute is considered ambiguous).
This is particularly true when the statute
involves a complex subject matter. Buddy
Gregg Motor Homes v. Motor Vehicle Bd.,
156 S.W.3d 91, 99 (Tex.App.-Austin 2004,
pet. denied).  However, for nontechnical
questions of law and other questions not
lying within an agency’s expertise, courts
do not defer to an agency’s interpretation.
Id.

DISCUSSION
On appeal, the Commission and Dos Re-

publicas contend that the district court
erred when it reversed the Commission’s
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order granting Dos Republicas’s extension
because the extension was authorized by
the natural resources code.  In response,
the appellees assert that the extension was
not authorized by statute and that the
Commission did not have the authority to
grant the extension after the three-year
deadline.
The Commission Possessed Authority to
Address Dos Republicas’s Extension Re-
quest

[1] On appeal, the appellees assert that
the Commission lacked the authority to
grant the permit extension because the
three-year deadline specified in the statute
had expired.  Before we address this is-
sue, we note that there is some question
about whether the appellees may make
this cross-claim without first filing a notice
of appeal.  The Commission and Dos Re-
publicas contend that the appellees may
not bring this cross-claim on appeal be-
cause they failed to file a notice of appeal.
See Tex.R.App. P. 25.1 (party who seeks to
alter trial court’s judgment must file notice
of appeal), 26.1 (specifying deadlines for
filing notices of appeal).  The appellees, on
the other hand, insist that this issue may
be considered on appeal.  Specifically, they
assert that it was unnecessary for them to
file a notice of appeal because they are not
seeking more favorable relief than that
granted by the district court.  See First
Gen. Realty Corp. v. Maryland Cas. Co.,
981 S.W.2d 495, 503 (Tex.App.-Austin 1998,
pet. denied) (because appellees’ arguments
did not ask for relief greater than that
granted by trial court, appellees were not
required to file notice of appeal).  Rather,
they argue that they are simply seeking to
affirm the final judgment of the district
court and that they raise this issue merely
as an alternative ground for affirming the
district court’s judgment. See Helton v.
Railroad Comm’n, 126 S.W.3d 111, 119–20
(Tex.App.-Houston [1st Dist.] 2003, pet.
denied) (noting distinction between cross-

points that require separate notice of ap-
peal and claims that merely seek to raise
alternate grounds opposing recovery by
appealing party).  In the interests of jus-
tice, we will address their argument.

[2] The appellees insist that Dos Repu-
blicas’s permit terminated automatically
on April 11, 2003, because Dos Republicas
had not commenced surface mining and
had not obtained an extension by that
date.  In support of this assertion, the
appellees contend that nothing in the natu-
ral resources code provides that request-
ing an extension within the three-year
deadline will toll the termination deadline
or allows for a conditional extension pend-
ing a final determination by the Commis-
sion.  In response, the Commission argues
that it may grant an extension request
after the three-year deadline as long as
the request was filed within the three-year
cutoff.

The Commission’s interpretation of the
statute is consistent with the language of
the statute.  Nothing in the natural re-
sources code necessitates that the Com-
mission rule on an extension request be-
fore the three-year deadline passes in
order for the extension to be effective.
See Tex. Nat. Res.Code Ann. § 134.072.
The lack of a Commission deadline for
issuing its decision is instructive given
that the code provides specific deadlines
for agency action in other contexts.  For
example, section 134.080 of the code
mandates that the Commission issue a
decision regarding a permit revision filed
by a permit holder within 90 days of re-
ceiving the application for revision.  See
id. § 134.080 (West 2001);  see also Tex.
Gov’t Code Ann. § 2001.146(c) (West
2000) (agency must act on motion for re-
hearing within 45 days or motion is
overruled by operation of law).
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Moreover, the code does not mandate
that a permit holder file an extension re-
quest within a given time prior to the
termination date in order to allow the
Commission to fully consider the request.
The lack of a specific deadline by which a
permit holder must file a request is note-
worthy when looking at other code provi-
sions.  The section concerning permit re-
newals explicitly provides a deadline by
which an applicant must file a permit re-
newal application that is prior to the per-
mit expiration date.  Specifically, section
134.078 provides as follows:

Application for permit renewal must be
made not later than the 120th day be-
fore the date the existing permit ex-
pires.

Tex. Nat. Res.Code Ann. § 134.078 (West
2001);  see also 16 Tex. Admin. Code
§ 12.106(b)(2) (2006) (requiring permit
holder to file permit renewal 180 days
before permit expires), (b)(3) (2006) (re-
quiring permit holder to file permit revi-
sion application 180 days before it expects
to revise its operations).  The absence of a
similarly worded deadline in the extension
context supports the Commission’s inter-
pretation, which allows for the filing of an
extension request up to the three-year ter-
mination deadline.  See Laidlaw Waste
Sys., Inc., 904 S.W.2d at 659 (presume that
every word omitted was purposefully ex-
cluded).

Furthermore, if the appellees’ interpre-
tation of the statute were correct, appli-
cants would have the onerous task of es-
timating how far in advance they would
need to file an extension request in order
to allow the Commission time to fully re-
view the application and issue its decision
prior to the expiration of the three-year
deadline.  In addition, the appellees’ con-
struction would effectively eliminate ex-

tensions for events occurring between the
time a permit holder should file an ex-
tension request to ensure that a timely
decision is issued and the three-year ter-
mination date.  Given that the possible
reasons for requesting an extension
might vary in complexity, the amount of
time necessary for full consideration of a
request will vary, the extension may or
may not be opposed, hearings may or
may not be scheduled on the proposed
extension, and there is no statutory
deadline for the Commission releasing its
decision, this interpretation would lead to
unfair results.  For example, under the
appellees’ interpretation, a permit holder
who files for an extension just prior to
the termination deadline would receive an
extension as long as the Commission is-
sued the extension by the three-year
deadline, whereas a permit holder who
files a request for an extension well in
advance of the deadline would not receive
an extension if the Commission is unable
to grant the extension by the cut-off
date.4  We cannot adopt an interpretation
that would lead to such arbitrary results.
See Watts, 126 S.W.3d at 100.

This construction is also supported by
the effect of the extension provisions.  Cf.
Tex. Gov’t Code Ann. § 311.023(1) (West
2005) (in interpreting statute, courts may
consider ‘‘object sought to be attained’’).
Section 134.072 terminates a permit, re-
gardless of the length of the permit’s effec-
tive term, within three years of the per-
mit’s issuance if the permit holder has not
begun mining operations.  Tex. Nat. Res.
Code Ann. § 134.072;  see also id.
§ 134.071 (West 2001) (allowing Commis-
sion to issue permits with terms of five
years or more).  Given that section 134.072
can shorten the effective term of a mining
permit by imposing a three-year deadline,

4. In this case, almost a year passed between
Dos Republicas’s filing for an extension and

the Commission’s decision granting the exten-
sion.
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the Commission’s interpretation that a re-
quest for an extension is effective if filed
within the three-year deadline seems logi-
cal and equitable.

For all the reasons previously given, we
conclude that the Commission’s interpreta-
tion of the statute is consistent with sec-
tion 134.072 and further conclude that the
Commission had the authority to grant
Dos Repulicas’s extension request even
though the three-year termination date
had passed.  Accordingly, we affirm that
portion of the district court’s judgment.

The Statute Allows Extension Requests
to be Granted for Market Reasons

[3] In their only issue on appeal, the
Commission and Dos Republicas contend
that the district court erred by reversing
the Commission’s order.  Specifically, they
argue that the absence of a market for the
coal present at the Eagle Pass mine was a
condition outside of Dos Republicas’s con-
trol that occurred ‘‘in the absence of any
fault or negligence’’ on behalf of Dos Re-
publicas and that, therefore, the Commis-
sion was authorized by statute to grant the
extension.5

The appellees, on the other hand, con-
tend that the district court correctly con-
cluded that the Commission was not au-
thorized to issue an extension to Dos
Republicas.  First, the appellees argue
that the language of subsection
134.072(b)(2), which is the subsection rel-
evant in this appeal, acts as a force maj-
eure provision that prohibits an extension
unless the permit holder has physically
been prevented from commencing opera-
tions due to ‘‘conditions beyond its con-
trol and without its fault or negligence.’’
Further, the appellees contend that Dos
Republicas was not actually prevented

from mining and, therefore, insist that
Dos Republicas should not have been
given an extension for its conscious
choice not to begin mining.

[4, 5] We disagree with the appellees’
assertion.  There is no requirement listed
in 134.072 that a permit holder must be
‘‘physically’’ prevented from engaging in
mining operations to obtain an extension.
Further, we have been unable to find any
case applying the doctrine of force maj-
eure to the issuance of a permit by a state
regulatory authority.  The doctrine is de-
signed to protect parties to a contract and
excuses a party’s nonperformance because
of events outside the control of the parties.
See Black’s Law Dictionary 445 (abridged
6th ed.1991);  see also Perlman v. Pioneer
Ltd. P’ship, 918 F.2d 1244, 1248 n. 5 (5th
Cir.1990) (force majeure describes particu-
lar type of event, which may excuse per-
formance under contract).  The scope and
applicability of the doctrine is dependent
upon the terms specified in a contract.
See Zurich Am. Ins. Co. v. Hunt Petro-
leum (AEC), Inc., 157 S.W.3d 462, 466
(Tex.App.-Houston [14th Dist.] 2004, no
pet.);  see also Perlman, 918 F.2d at 1248
n. 5 (should look to language of contract to
determine parties’ intent concerning
whether event complained of excuses per-
formance);  Sun Operating Ltd. P’ship v.
Holt, 984 S.W.2d 277, 282–83 (Tex.App.-
Amarillo 1998, pet. denied) (much of his-
toric meaning of phrase force majeure is
gone and, therefore, scope and application
of doctrine is ‘‘utterly dependent upon the
terms of the contract in which it appears’’);
30 Samuel Williston & Richard A. Lord, A
Treatise on the Law of Contracts § 77:31
(4th ed. 1990 & Supp.2004) (specific lan-
guage of clause indicates what events will
excuse performance and typical clause

5. Whether the Commission’s order was sup-
ported by substantial evidence is not at issue
in this case.  For this reason, we focus solely

on whether the Commission exceeded its stat-
utory authority by issuing the extension.
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states that party’s performance is subject
to ‘‘acts of God, war, government regula-
tion, terrorism, disaster, strikes TTT civil
disorder, curtailment of transportation fa-
cilities, or any other emergency beyond
the parties control’’).

In addition, the cases the appellees refer
to in support of their assertion that, under
the doctrine of force majeure, market con-
ditions cannot justify a permit extension
are distinguishable.  The appellees refer
to Day v. Tenneco, Inc., 696 F.Supp. 233
(S.D.Miss.1988);  Huffines v. Swor Sand &
Gravel Co., Inc., 750 S.W.2d 38 (Tex.App.-
Fort Worth 1988, no writ);  and Valero
Transmission Co. v. Mitchell Energy
Corp., 743 S.W.2d 658 (Tex.App.-Houston
[1st Dist.] 1987, no writ), for the proposi-
tion that unfavorable market conditions
cannot justify a permit extension under
subsection (b)(2).  Although the courts in
these cases did conclude that poor market
conditions do not excuse a party’s obli-
gation to perform under a contract, see
Day, 696 F.Supp. at 236;  Huffines, 750
S.W.2d at 40;  and Valero, 743 S.W.2d at
663, this case does not involve a contractu-
al dispute or a breach of contract claim.
Furthermore, in two of the cases cited,
Day and Valero, the contracts at issue
specifically contained a force majeure
clause that the courts were required to
interpret:  there is no comparable provi-
sion in this case.6

[6] Second, the appellees analogize the
effect of Dos Republicas’s failure to begin
mining operations to the effect of a lessee’s
failure to undertake physical efforts to
drill under the terms of an oil and gas
lease.  Specifically, they contend that, un-
der an oil and gas lease, a lessee’s failure
to engage in physical activity on the leased
property will terminate the lease at the
end of the lease’s primary term 7 and will
not allow for renewal, and they insist that
a similar result should apply here.  See
Smith & Weaver, Texas Law of Oil & Gas
§ 4.5 (2000) (‘‘A lessee cannot safely rely
upon activities which do not involve actual
physical activity on the land such as TTT

applying TTT for a drilling permitTTTT

[T]he reported cases speak in terms of
actual physical contact with the leased
premises.’’).

However, the appellees have not re-
ferred us to cases holding that a permit
holder’s failure to engage in mining activi-
ties is equivalent to a lessee’s failure to
drill under an oil and gas lease, and we see
no reason to adopt such a rule.  The cir-
cumstances and expectations surrounding
the issuance of a permit are remarkably
different than those present during the
formation of an oil and gas lease.  Unlike a
mining permit, an oil and gas lease in-
volves two parties to an agreement, not a
single party and a regulatory agency.  Be-

6. The appellees also assert that in Day v.
Tenneco, Inc., the Mississippi court concluded
that market conditions cannot be used to ex-
cuse a party’s performance under a statute.
696 F.Supp. 233, 235–36 (S.D.Miss.1988).
The statute listed various events that would
excuse a party’s nonperformance under a
contract and included a catch-all phrase for
events ‘‘beyond the control of such party.’’
See id. at 235–36 (citing former Miss.Code
Ann. § 75–2–617 (1972)).  However, as dis-
cussed previously, this case does not involve a
contract dispute, and Dos Republicas is not
attempting to avoid an obligation by invoking

a statute excusing performance under a con-
tract.

7. A primary term is ‘‘a period of time at the
end of which the [leasehold] estate granted
will terminate but which estate may be ex-
tended by some other provision, usually one
for production.’’  Fox v. Thoreson, 398
S.W.2d 88, 91 (Tex.1966);  see also Eastern
Energy, Inc. v. SBY P’ship, 750 S.W.2d 5, 6
(Tex.App.-Houston [1st Dist.] 1988, no writ)
(‘‘primary term of the lease is the maximum
period of time for which the lessee can main-
tain lease rights without drilling’’).
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cause the issuance of a permit by the
Commission does not involve two parties
entering into a contract for mutual eco-
nomic benefit, the need for a termination
due to non-production is not as pressing
because the Commission does not receive
an economic benefit from a mining compa-
ny corresponding to the amount of coal
mined.  Cf. id. (if lessee under oil and gas
lease does not begin drilling, it is obligated
to pay lessor delay rental).  Further, the
economic effects of a coal mining compa-
ny’s actions are only one factor for the
Commission to consider when issuing, ex-
tending, or terminating a permit;  as high-
lighted by the appellees, the Commission
is also charged with considering, among
other things, the potential environmental
effects from coal mining and the effects on
neighboring landowners.  See Tex. Nat.
Res.Code Ann. § 134.003 (West 2001).

Third, the appellees urge that, because
Dos Republicas was aware that it did not
have a market established when it filed for
a permit in 1994 and was aware of the
social and political instability present in
Mexico when it asked for the permit to be
issued, Dos Republicas assumed those
market risks knowing that it was obligated
to begin mining operations within three
years or lose the permit.  Accordingly,
they contend that the permit should not be
extended because the potential market
problems were foreseeable.

We disagree with the appellees’ asser-
tion that the fact that the event was fore-
seeable bars invocation of the extension
provision.  There is no requirement in sec-
tion 134.072 mandating that conditions jus-
tifying a permit extension must have been
unforeseeable to the permit holder.  See
id. § 134.072. Moreover, many of the con-
ditions that the appellees insist would jus-
tify a permit extension will no doubt be
foreseeable to a certain extent, including

natural disasters and individuals filing suit
against the company.

Fourth, the appellees note that subsec-
tion 134.072(b)(2) does not specifically au-
thorize an extension for economic reasons
but note that subsection 134.072(b)(1) does
allow for extension due to economic con-
cerns.  Subsection 134.072(b)(1) allows the
Commission to grant an extension if the
permit holder is involved in ‘‘litigation that
precludes the beginning of operations or
threatens substantial economic loss.’’  Id.
§ 134.072(b)(1) (emphasis added).  The ap-
pellees insist that if potential economic loss
was a factor to be considered under sub-
section (b)(2), the legislature would have
incorporated that language into the sec-
tion.  Cf. Laidlaw Waste Sys., Inc., 904
S.W.2d at 659 (Tex.1995) (when legislature
employs term in one section of statute and
excludes it from another, term should not
be implied into section it was excluded
from).

We cannot adopt the appellees’ construc-
tion of section 134.072.  Although subsec-
tion 134.072(b)(2) does not specifically list
‘‘economic conditions’’ or ‘‘the lack of a
market’’ as permissible reasons justifying
a permit extension, the subsection does not
list any specific situation justifying an ex-
tension.  Instead, the subsection uses very
broad language authorizing the Commis-
sion to grant an extension when it believes
an extension is necessary due to ‘‘condi-
tions beyond the control and without the
fault or negligence of the permit holder.’’
Tex. Nat. Res.Code § 134.072(b)(2);  see
also Webster’s Seventh New Collegiate
Dictionary 235 (7th ed.1973) (‘‘condition’’
means ‘‘a restricting or modifying factor’’).
On its face, this language is broad enough
to justify the Commission’s extension for
market conditions that are not caused by
the permit holder.

Further, we disagree with the appellees’
contention that the inclusion of the phrase
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‘‘substantial economic loss’’ in subsection
134.072(b)(1) and its exclusion in subsec-
tion 134.072(b)(2) indicates the legislature’s
intent that economic conditions, including
the lack of a viable coal market, cannot be
used to justify a permit extension.  See
Tex. Nat. Res.Code Ann. § 134.072(b);  see
also Mid–Century Ins. Co. of Tex. v. Kidd,
997 S.W.2d 265, 274 (Tex.1999) (‘‘doctrine
of expressio unius est exclusio alterius is
simply an aid TTTT [and] [a]s a rule of
reason and logic, it should not be mechani-
cally applied to compel an unreasonable
interpretation’’).  The subsections apply in
different contexts.  Subsection (b)(1) ap-
plies only to situations where the permit
holder is involved in litigation that either
precludes the beginning of mining or
threatens economic loss to the permit hold-
er regardless of whether the litigation was
initiated due to some fault of the permit
holder.  Subsection (b)(2) applies when
conditions, which are not caused by the
permit holder, are present and warrant an
extension.  Unlike subsection (b)(1), which
is expressly limited to instances where the
permit holder is involved in some type of
litigation, subsection (b)(2) applies to a
broader number of situations and provides
no express limitation on its applicability
except that the permit holder cannot be
the cause of the condition resulting in the
failure to mine.  Due to the distinct situa-
tions in which these statutes apply, we
believe that the legislature’s failure to in-
clude the phrase ‘‘economic loss’’ in sub-
section (b)(2) is no indication that the lack
of a market cannot be used to justify an
extension.  The legislature specified that
economic conditions are permissible con-
siderations when determining whether to
grant an extension under the first part of
subsection 134.072(b).  We can discern no
reason to exclude economic conditions as
permissible factors for the Commission to
consider when determining whether to
grant an extension under the more broadly

written second part of subsection
134.072(b).

Finally, the appellees refer to federal
case law and to the legislative history ac-
companying the federal counterpart to the
Texas Surface Coal Mining and Reclama-
tion Act as support for the proposition that
market conditions cannot justify an exten-
sion.  First, the appellees refer to Shaw-
nee Coal Co. v. Andrus, 661 F.2d 1083 (6th
Cir.1981).  In Shawnee, the Office of Sur-
face Mining, Reclamation, and Enforce-
ment (the ‘‘Office’’) concluded that Shaw-
nee was in violation of the Act because it
had stockpiles of coal products that re-
leased toxic runoff and ordered Shawnee
to comply with the Act and its accompany-
ing regulations.  The district court grant-
ed an injunction in favor of Shawnee pre-
venting enforcement of the Office’s orders,
but the Sixth Circuit reversed because
Shawnee had not exhausted its administra-
tive remedies prior to filing suit.  Shawnee
Coal Co., 661 F.2d at 1092.  During a
subsequent administrative proceeding,
Shawnee argued that it was unable to com-
ply with the Office’s orders because it
could not sell the stockpiled coal products
due to a depressed market.  See Coalex
Report 305 available at http://www.osmre.
gov/coalex/coalex305.htm (last modified
Mar. 24, 1999).  The administrative law
judge concluded that Shawnee had to ei-
ther comply with the regulations in ques-
tion or no longer conduct operations.  Id.

The appellees’ reliance on this case is
misplaced.  Shawnee was ordered by the
Office to comply with an environmental
regulation relating to surface coal mining
and subsequently sought injunctive relief
from having to comply with the order.
Dos Republicas has not failed to comply
with nor has it been ordered to comply
with a regulation.  Further, it is not seek-
ing injunctive relief from compliance with
an environmental regulation.  Rather, it is
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attempting to extend the termination date
of its mining permit, which is an action
authorized by the natural resources code.

Next, the appellees refer to the legisla-
tive history accompanying the Surface
Mining Control and Reclamation Act. Like
the Texas statute, the federal statute also
provides that a permit will terminate with-
in three years if no mining activity is
undertaken but allows a permit to be ex-
tended for reasons similar to those articu-
lated in section 134.072.  See 30 U.S.C.A.
§ 1256(c) (West 1986);  see also id. § 1253
(West 1986 & Supp.2006) (states may ob-
tain jurisdiction over mining if states de-
velop program capable of implementing
Act).  The Senate Committee’s 1977 analy-
sis of the act recognized that permits may
be issued and renewed without operations
being undertaken and specified that one of
the reasons for the three-year deadline is
to ensure ‘‘that no one will be locked into
outdated reclamation requirements’’ that
were in effect when the permit was issued.
S.Rep. No. 95–128, at 74 (1977), U.S.Code
Cong. & Admin.News 1977, 593, 612.
Based on the federal legislative history’s
emphasis on maintaining current environ-
mental reclamation standards and the fact
that the Texas reclamation regulations in
effect when Dos Republicas first obtained
its permit are different from the regula-
tions in effect now, the appellees insist that
Dos Republicas’s permit should not have
been extended for economic reasons.  Cf.
30 U.S.C.A. § 1201(d) (expansion of coal
mining requires establishment of ‘‘appro-
priate standards to minimize damage to
the environment’’), (k) (West 1986) (Act is
necessary to ‘‘mitigate adverse environ-
mental effects’’).

However, the fact that the federal
statute was enacted with a focus on im-
plementing current environmental recla-
mation standards does not mandate a
conclusion that a permit cannot be ex-

tended for market reasons under the
Texas statute.  If anything, the focus on
reclamation standards indicates the need
for agency expertise in determining what
standards to enforce and whether a per-
mit should be extended.  Furthermore,
the administrative code authorizes the
Commission to review an existing permit
and modify the permit’s provisions to en-
sure compliance with the Surface Mining
and Reclamation Act and the relevant
administrative code provisions.  See 16
Tex. Admin. Code § 12.225 (2006).
Therefore, the Commission can compel a
permit holder to comply with more re-
cent reclamation requirements prior to
the permit’s termination.

Dos Republicas and the Commission’s
assertion that the Commission may consid-
er market conditions when determining
whether to grant an extension is also sup-
ported by the broad authority the legisla-
ture bestowed upon the Commission.  The
natural resources code specifies that the
Commission has been granted exclusive
jurisdiction over surface coal mining and
reclamation activities, has been charged
with enforcing the relevant portions of the
code, and has been given the authority to
issue rules pertaining to mining and recla-
mation activities that are consistent with
the code.  See Tex. Nat. Res.Code Ann.
§§ 134.011 (Commission given broad pow-
ers, including power to adopt rules, issue
and revoke permits, conduct hearings, is-
sue orders requiring miners to take certain
actions, and order cessation of mining ac-
tivities), 134.012(a)(1) (Commission has ex-
clusive jurisdiction), 134.013 (West 2001)
(Commission required to adopt rules relat-
ing to surface coal mining and reclama-
tion), 134.161–.181 (West 2001) (enforce-
ment powers of Commission).  It has also
been specifically charged with determining
whether a permit extension should be
granted.  Moreover, the two types of cir-
cumstances described by section 134.072 as
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justifying an extension are broadly writ-
ten.  Accordingly, the Commission’s inter-
pretation of section 134.072 is entitled to
judicial respect.  See Hammack v. Public
Util. Comm’n of Tex., 131 S.W.3d 713, 723
(Tex.App.-Austin 2004, pet. denied);  see
also Moore, 845 S.W.2d at 823.

Furthermore, the appellees’ arguments
ignore the need for agency expertise in
determining whether a permit extension
should be granted.  See Hammack, 131
S.W.3d at 723 (legislature bestows powers
upon agency with idea that its goals will be
more effectively realized by employing
agency’s ‘‘specialized judgment, knowl-
edge, and expertise’’).  The code specifies
that the Commission ‘‘may’’ grant an ex-
tension and further states that, in deter-
mining whether to grant an extension, the
Commission must consider whether the
permit holder’s failure to mine is the result
of events beyond the control of the permit
holder and must determine whether grant-
ing the extension is ‘‘necessary.’’  See Tex.
Nat. Res.Code Ann. § 134.072(b)(2);  see
also Tex. Gov’t Code Ann. § 311.016(1)
(West 2005) (word ‘‘may’’ creates discre-
tionary authority).  If the Commission de-
termines that an extension is necessary,
the agency must also determine a ‘‘reason-
able’’ extension time.  Tex. Nat. Res.Code
Ann. § 134.072(b).  These determinations
necessarily involve an assessment of the
circumstances surrounding the permit
holder’s activities and knowledge of the
factual situations that might justify a per-
mit extension.  Cf. State v. Public Util.
Comm’n, 883 S.W.2d 190, 195 n. 6 (Tex.
1994) (determination of whether something
should be considered capital or expense
should be ‘‘left to the agency created to
centralize expertise in this area and grant-
ed broad authority concerning just such
matters’’).  Accordingly, deference to the
Commission’s expertise regarding the con-
ditions warranting an extension is appro-
priate.

For all the reasons previously given, we
conclude that the Commission’s interpreta-
tion of section 134.072 as allowing for a
permit extension due to unfavorable mar-
ket conditions ‘‘beyond the control and
without the fault or negligence of the per-
mit holder’’ is consistent with the plain
language of the statute.  Accordingly, we
conclude that the Commission did not ex-
ceed its authority when it granted Dos
Republicas’s extension request because of
unfavorable market conditions.  Therefore,
we sustain Dos Republicas and the Com-
mission’s issue on appeal.

CONCLUSION

Having concluded that the Commission
had the authority to issue Dos Republi-
cas’s extension and having sustained Dos
Republicas and the Commission’s issue on
appeal, we reverse the judgment of the
district court and remand the case for
further proceedings consistent with this
opinion.

,
  

Herbert D. ODOM, Individually and as
Representative of the Estate of Jim-
mie Sue Odom, Deceased, Robert D.
Odom, William E. Odom and Clinton
W. Odom, Appellants,
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Darwin K. CLARK, M.D., Appellee.

No. 12–05–00414–CV.

Court of Appeals of Texas,
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OXFORD MINING COMPANY Intervenor

No. 03 BE 70. | Dec. 16, 2004.

Synopsis

Background: Landowners appealed decision of Chief of
the Division of Mineral Resources Management renewing
surface coal mining and reclamation permit. The Ohio
Reclamation Commission, Nos. RC-03-021, RC-03-022,
affirmed. Landowners appealed.

Holdings: The Court of Appeals, Belmont County, Waite, J.,
held that:
[1] Division's practice of granting automatic three-year
extension to allow permit transferee to mobilize equipment
and develop a coal market and commence mining, without
issuing separate, written order, was neither arbitrary,
capricious, nor contrary to law;
[2] even if Division erred in failing to issue extension in
writing, landowners were not entitled to appeal order to
reclamation review board;
[3] permit holder would not be punished for Chief's failure to
act within statutory 60-day decision period; and
[4] property already under permit was not subject to the lands
unsuitable designation.

Affirmed.

West Headnotes (4)

[1] Mines and Minerals
Procedure in General

Practice of Division of Mineral Resources
Management of granting automatic three-year
extension to allow permit transferee to mobilize
equipment and develop a coal market and
commence mining, without issuing separate,
written order, was neither arbitrary, capricious,
nor contrary to law; both original holder of
surface coal mining and reclamation permit
and transferee indicated their desires to seek
extensions, and transferee had applied for a
transfer of permit. R.C. § 1513.07(A)(3).

2 Cases that cite this headnote

[2] Mines and Minerals
Procedure in General

Even if Division of Mineral Resources
Management erred in failing to issue extension
of surface coal mining and reclamation permit
to new permit transferee in writing, landowners
were not entitled to written notice of Division
Chief's order and were not entitled to appeal such
an order to the reclamation review board. R.C. §§
1513.11, 1513.13.

2 Cases that cite this headnote

[3] Mines and Minerals
Procedure in General

Holder of surface coal mining and reclamation
permit would not be punished for failure of
Chief of the Division of Mineral Resources
Management to act within the statutory 60-day
decision period applicable to permit renewal
matters before the Division. R.C. § 1513.07(l)(1).

[4] Mines and Minerals
Coal Mining

Property already under surface coal mining
and reclamation permit was not subject to the
lands unsuitable designation; Division of Mineral
Resources Management had granted automatic
extension to new permit transferee to commence
mining, and transferee had timely filed its
renewal application. R.C. § 1513.07(E)(2)(d);
OAC 1501:13-3-05(B)(2).
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Administrative Appeal from the Ohio Reclamation
Commission, Case Nos. RC-03-021, RC-03-022, Affirmed.
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Hon. CHERYL L. WAITE, Hon. GENE DONOFRIO and
Hon. MARY DEGENARO.

Opinion

OPINION

WAITE, J.

*1  {¶ 1} This matter involves Appellants', C. &
T. Evangelinos, appeal from the Ohio Reclamation
Commission's Order affirming the Chief of the Division of
Mineral Resources Management's decision to renew surface
coal mining Permit D-0680. Appellees are the Division
of Mineral Resources Management, Ohio Department of
Natural Resources (“Division”) and the Intervenor, Oxford
Mining Company (“Oxford”).

{¶ 2} It should be noted that the same or similar parties have
twice previously been before this Court disputing the validity
of the mineral rights reservation and the extent of Permit
D-0680. C. & T. Evangelinos v. Division of Reclamation
(Sept. 20, 1989), 7 Dist. No. 88-B-12; C. & T. Evangelinos
v. Ohio Division of Reclamation (1997), 117 Ohio App.3d
720, 691 N.E.2d 365. This Court upheld the full grant of
the mineral rights by Appellants' predecessors, which bound
Appellants since they had sufficient notice in their deed. Id.

{¶ 3} The Division issued surface coal mining and
reclamation Permit D-0680 to the R & F Company (“R & F”)

in June of 1987, authorizing the mining of coal on 397.7 acres
in Warren Township, Belmont County, Ohio. This permit
area includes Appellants' residence and farm.

{¶ 4} Since its issuance, Permit D-0680 has been renewed
several times with five-year renewal terms. The last renewal,
prior to the renewal at issue herein, was effective from
June 17, 1997 to June 16, 2002. (Appellants' Brief, Exhibit
A, October 2, 2003, Findings, Conclusions & Order of the
Commission, Findings of Fact “October 2, 2003, Order”, p.
3, ¶ 6.)

{¶ 5} While permits are issued for five-year terms, according
to R.C. § 1513.07(A)(3), a mining permit shall terminate if
mining has not commenced within three years after the permit
is issued. However, R.C. § 1513.07(A)(3) also provides
that the chief may grant reasonable extensions for certain
designated reasons.

{¶ 6} R & F requested an extension to commence mining
on December 14, 1998, but it was never acted on by the
Division, presumably because R & F requested an extension
to commence mining by June 16, 1999, and this date was
within the original three-year permissible period. (Hearing
Tr., pp. 56-58, Appellants' Exh. 8.)

{¶ 7} On December 17, 1998, R & F filed a Notification of
Temporary Cessation of Operations (a “TINA” form), which
was granted by the Division. This TINA was to expire on
June 15, 1999. (October 2, 2003, Order, p. 3, ¶ 7.) The Ohio
Reclamation Commission's (“Commission”) Findings of Fact
explain in a footnote, that:

{¶ 8} “R & F Coal appeared to use the TINA form to forestall
the commencement of mining on permit D-680. This is an
awkward use of TINA status, as TINA status is intended to
be used to allow active mines to suspend their operations for
a limited period of time. See O.A.C. § 1501:13-9-16. Mining
had not commenced on the permit D-680, therefore there
was no reason to request temporary cessation of ‘mining.”
’ (October 2, 2003, Order, p. 3, ¶ 7, fn.1.)

*2  {¶ 9} On January 21, 1999, after R & F's 1997 permit
renewal and the expiration of R & F's TINA request, Oxford
Mining Company applied for a transfer of Permit D-0680
from R & F indicating Oxford's intent to take over the permit.
According to the Commission, Oxford provided the requisite
proof, including that it was now the mineral rights owner of
the land covered by the permit. (October 2, 2003, Order, p.
3, ¶ 9.)
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{¶ 10} Before Oxford's transfer request was approved, R & F
submitted a second TINA form requesting the postponement
of mining until March of 2001. No ruling was ever made on
this second R & F TINA request. (October 2, 2003, Order, p.
4, ¶ 10, 12, fn.5.) Thereafter, Oxford also submitted a TINA
form requesting the continuation of the commencement of
mining until March of 2002. This request did not receive a
ruling, either. (October 2, 2003, Order, p. 4, ¶ 13.)

{¶ 11} The permit was officially transferred to Oxford on
March 28, 2000. (October 2, 2003, Order, p. 4, ¶ 11; Hearing
Tr., p. 92.) In response to the public notice of the transfer,
an informal conference was requested and held on May 10,
2002. (Hearing Tr., p. 85.)

{¶ 12} It is undisputed, and the Commission concluded, that
the three-year anniversary of the 1997 R & F renewal permit
was June 17, 2000. Further, “[b]y June 17, 2000, neither R
& F Coal nor Oxford Mining had commenced mining on this
permit area.* * * ”. (October 2, 2003, Order, p. 4, ¶ 12.)

{¶ 13} Thereafter, Oxford filed its application to renew
Permit D-0680 on January 15, 2002, and the five-year
renewal was granted in June of 2003 with a retroactive
commencement date of June 18, 2002. (October 2, 2003,
Order, pp. 4-5, ¶ 14, 19.)

{¶ 14} Oxford commenced mining at the D-0680 permit
area in July of 2002. The Commission noted that this
commencement of mining was roughly five years and one
month after R & F's June, 1997 renewal and approximately
two years and four months after the transfer of the permit to
Oxford in March of 2000. (October 2, 2003, Order, p. 5, ¶ 16,
fn.8.)

{¶ 15} Thereafter, Appellants appealed to the Commission,
which held a hearing and decided to affirm the permit's
renewal on October 2, 2003. Appellants timely appealed this
decision, and now assert three assignments of error.

[1]  {¶ 16} Appellants' first assignment of error states:

{¶ 17} “The Chief could not renew Permit D-0680, since the
same expired on June 16, 2000.”

{¶ 18} This Court's standard of review on appeal of a
reclamation commission's order is limited. Pleasant City v.
Ohio Dept. of Natl. Resources, Div. of Reclamation (1993),
67 Ohio St.3d 312, 617 N.E.2d 1103. R.C. § 1513.14(A)
(3) provides, in part: “The court shall affirm the decision of
the * * * commission unless the court determines that it is

arbitrary, capricious, or otherwise inconsistent with law, in
which case the court shall vacate the decision and remand to
the commission for such further proceedings as it may direct.”
This standard of review on an administrative appeal presumes
that an agency's or board's actions are valid. R.C. § 1513.02;
Buckeye Forest Council v. Division of Mineral Resources
Mgmt., 7th Dist. No. 01 BA 18, 2002-Ohio-3010, ¶ 7; Weiss
v. PUC (2000), 90 Ohio St.3d 15, 17, 734 N.E.2d 775.

*3  {¶ 19} In reviewing a reclamation commission's
decision, an appellate court must confine its review to the
record certified by the reclamation commission. R.C. §
1513.14(A).

{¶ 20} In addition, in determining whether to approve or deny
a permit renewal, the burden of proof is on the renewal's
opponents. O.A.C. 1501:13-4-06(B)(4).

{¶ 21} This assigned error primarily concerns the
interpretation of R.C. § 1513.07(A)(3):

{¶ 22} “A permit shall terminate if the permittee has not
commenced the coal mining operations covered by the permit
within three years after the issuance of the permit, except
that the chief may grant reasonable extensions of the time
upon a showing that the extensions are necessary by reason
of litigation precluding the commencement or threatening
substantial economic loss to the permittee or by reason
of conditions beyond the control and without the fault or
negligence of the permittee, * * *.” (Emphasis added.)

{¶ 23} Appellants argue that Permit D-0680 clearly
terminated pursuant to R.C. § 1513.07(A)(3) since mining
had not commenced within three years after its June 17, 1997,
issuance and no extension was granted. Thus, Appellants
assert that the permit terminated by operation of law on June
17, 2000.

{¶ 24} However, R.C. § 1513.07(A)(3) authorizes the chief
to, “grant reasonable extensions of the time upon a showing
that the extensions are necessary * * * by reason of conditions
beyond the control and without the fault or negligence of the
permittee[.]” Thus, an extension under this provision must be
reasonable, necessary, and beyond the control and without the
fault of the permittee.

{¶ 25} Based on the statutory language employed, i.e., “upon
a showing,” Appellants argue that the legislature intended the
permittee to request the extension demonstrating its need for
the extension.
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{¶ 26} To the contrary, the Division states that it has
automatically awarded Oxford, as a new permit transferee,
a three-year extension to commence mining. There is no
documented record of such an extension. Appellants claim
that since there is no documentation of a requested extension
or its authorization, it was not requested and cannot be
granted. They further argue that there is no room in the statute
for the Division's discretion to grant automatic extensions to
permit transferees.

{¶ 27} R.C. § 1513.07(A)(3) does not specify any procedure
for requesting or granting an extension, thus, it does not
specifically state that such request must be in writing.
However, Appellants point to R.C. § 1513.11, in support of
their argument that a record of the extension should exist:

{¶ 28} “Every order of the chief of the division of mineral
resources management or an authorized representative of the
chief affecting the rights, duties, or privileges of an operator
or the operator's surety or of an applicant for a license or
permit shall be in writing and contain a finding of the facts
upon which the order is based. Notice of the order shall be
given by certified mail or personal service to the person whose
rights, duties, or privileges are affected.”

*4  {¶ 29} Oxford responds that the requirement found in
R.C. § 1513.11 that every order be in writing is inapplicable
to Appellants pursuant to Mt. Perry Coal Co. v. Division
of Forestry and Reclamation (1975), 44 Ohio App.2d 284,
337 N.E.2d 802, 73 O.O .2d 303. The Tenth District Court
of Appeals in Mt. Perry Coal Co., in assessing whether
landowners of licensed mining property had standing to
appeal from a division chief's order concerning mining
operations held, in part, that:

{¶ 30} “ * * * a reasonable interpretation of the notice section
specifically referred to in R.C. 1513.13 most reasonably
may be interpreted as requiring that notice be given to the
persons referred to in the prior portion of such section-i.e.,
the operator, the surety, and the applicant for the license. This
interpretation, of course, would not require a notice to the
landowner.” Id. at 286-287, 337 N.E.2d 802.

{¶ 31} Regardless, Appellants explain that their argument
is not that the extension is void or invalid since they never
received written notice. Instead, they believe the requirement
contained in R.C. § 1513.11 supports their argument that the
extension simply was never granted and never existed. If a
person or company was “granted” an extension of time to
commence mining, as authorized by R.C. § 1513.07(A)(3),

there must be a writing memorializing it and providing notice
of it to the affected person or company, i.e., Oxford.

{¶ 32} In addressing Appellants' concerns on this issue, the
Commission's Order recognizes that the Division's practice of
allowing the transferee of a permit additional time, up to three
years, to commence mining is not in writing. However, the
Order rationalizes that a new transferee should be afforded the
same three-year period to mobilize equipment and develop a
coal market, as was afforded the prior permit holder. (October
2, 2003, Order, p. 7.) Thus, there is no apparent need for a
separate, written order. Because we must defer to an agency's
interpretation of its own rules, we must agree with this
rationale.

[2]  {¶ 33} Further, assuming that the Division erred in
failing to issue Oxford's extension in writing, this does not
affect Appellants' rights. The landowner is not entitled to
written notice under R.C. § 1513.11. Thus, the landowner is
not entitled to appeal such an order to the reclamation review
board. Mt. Perry Coal Co., supra, at 286-287, 337 N.E.2d 802;
R.C. § 1513.13.

{¶ 34} In addition, the Division of Mineral Resources
Management's permit manager, Russell W. Gibson
(“Gibson”), testified on cross-examination as follows:

{¶ 35} “Q. Will you agree that according to the records
of your division, no extension of the three-year rule was
requested within the three-year period?

{¶ 36} “A. It's our position that no request [for an extension]
was-

{¶ 37} “ * * *

{¶ 38} “A.-was required. So, as a result, no, there is no request
[for an extension] in our files.

*5  {¶ 39} “ * * *

{¶ 40} “Q. There is no document in there that says your three-
year * * * requirement is hereby extended, is there?

{¶ 41} “A. There is no document because it was not required.

{¶ 42} “ * * *

{¶ 43} “Q. Now, * * * in the chief's * * * findings * * * he
says that it is the practice of the Division to give a new three-
year period after the transfer of a permit. Are you familiar
with that?
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{¶ 44} “A. I am-

{¶ 45} “ * * *

{¶ 46} “Q. Now, when you say that's the practice, can
you name any other companies that were given a three-year
extension to commence mining upon the transfer of a permit?

{¶ 47} “A. Well, literally every time we transfer a permit it
starts that cycle anew.” (Hearing Tr. pp. 68-71.)

{¶ 48} Gibson further testified on re-direct that:

{¶ 49} “Q. Can you now explain * * * why had not this permit
here, D-680, * * * expired within three years from the date
of 6-16 of 1997.

{¶ 50} “ * * *

{¶ 51} “[A.] Because they are a new permittee at that point in
time, they are granted another three-year period with which
to commence mining, because the alternative-the alternative
would have been slightly less than three months with which
Oxford would have had the opportunity to commence mining
or request an extension.

{¶ 52} “ * * *

{¶ 53} “In reviewing-in reviewing this particular situation,
where less than three months would-would pass before
Oxfore Mining would have the opportunity to commence
mining, or to have to get an extension of time to commence
mining, in the chief-in the Division's-in the Division's mind
and practice, that is not a reasonable extension of time, three
months.

{¶ 54} “ * * *

{¶ 55} “Q. So did the Division, then, look at these transfers
as a quasi extension of time, then?

{¶ 56} “A. Well, I think-yes.” (Hearing Tr., pp. 91-94.)

{¶ 57} The Commission's Order states that in spite of the
lack of written authority acknowledging or authorizing its
practice of automatically allowing an extension to a permit
transferee, the Division's acts in authorizing extensions to a
new transferee is consistent with law and reason. (October 2,
2003, Order, p. 7.)

{¶ 58} OAC 1501:13-4-06, which discusses permit
applications, revisions and renewals, and transfers,

assignments and sales of permit rights, does not specifically
authorize an automatic extension of a transferee's time
to commence mining. However, the practice is also not
forbidden in the administrative code.

{¶ 59} Further, even though the Commission believed the
TINA forms were improperly used, it relied on R & F's
and Oxford's TINA submissions as evidence of their intent
to delay the commencement of mining. (October 2, 2003,
Order, p. 7.) The Commission concluded that since the permit
was transferred in the third year of its issuance and since
Oxford submitted a TINA form, the chief lawfully applied his
discretion in authorizing the additional extension. Further, the
requisite showing that an extension was necessary and beyond
Oxford's control was inherent in their application to transfer
the permit. (October 2, 2003, Order, pp. 10-11, ¶ 6, 7.)

*6  {¶ 60} In affirming the chief's renewal, the Commission's
Order also relies on Oxford's timely application for renewal
of the permit. (October 2, 2003, Order, p. 10, ¶ 5.) R.C.
§ 1513.07(A)(4)(c) requires receipt of a permit renewal
application at least 120 days before the expiration of the valid
permit. A permit carries a right of successive renewal upon
its expiration. R.C. § 1513.07(A)(4)(c).

{¶ 61} The Ohio Supreme Court has held that: “ ‘The primary
purpose of the judiciary in the interpretation or construction
of statutes is to * * * ascertain the legislative will.” ’
State v. Hooper (1979), 57 Ohio St.2d 87, 88, 11 O.O.3d
250, 386 N.E.2d 1348, citing Henry v. Central Natl. Bank
(1968), 16 Ohio St.2d 16, 45 O.O.2d 262, 242 N.E.2d 342,
paragraph two of the syllabus. Further, when the statutory
language employed clearly expresses the legislative intent,
courts should not construe that language. Provident Bank v.
Wood (1973), 36 Ohio St.2d 101, 106, 65 O.O.2d 296, 304
N.E.2d 378.

{¶ 62} In the instant cause, there is no clear legislative
intent relative to the procedure for authorizing extensions
except that the chief may grant an extension based on reasons
or conditions beyond the control of the permittee. R.C. §
1513.07(A)(3). The applicable provisions never mention the
grant of extensions to permit transferees.

{¶ 63} Appellants claim that Ohio's statute must provide the
same protection as the federal regulations governing mining
operations. Surface Mining Control and Reclamation Act of
1977, 30 U .S.C. § 1201 et seq.; Canestaro v. Faerber (1988),
179 W.Va. 793, 374 S.E.2d 319.
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{¶ 64} The West Virginia Supreme Court in Canestaro,
held that: “[w]hen a provision of the West Virginia Surface
Coal Mining and Reclamation Act * * * is inconsistent with
federal requirements, * * * the state act must be read in
a way consistent with the federal act.” Id. paragraph one
of syllabus. Thus, Canestaro concluded that West Virginia
law must make applications and permits available for public
inspection at the courthouse of the county in which the mining
is to occur, consistent with the federal requirements, and not
simply at the local Department of Energy office. Id.

{¶ 65} Appellants cite 30 C.F.R. § 773.19(e)(2), the federal
regulation governing the initiation of mining operations, in
support of their assertion that Ohio's laws must be consistent
with the federal regulations. This regulation provides in part:

{¶ 66} “(2) The regulatory authority may grant a reasonable
extension of time for commencement of these operations,
upon receipt of a written statement showing that such an
extension of time is necessary, if-

{¶ 67} “(i) Litigation precludes the commencement or
threatens substantial economic loss to the permittee; or

{¶ 68} “(ii) There are conditions beyond the control and
without the fault or negligence of the permittee.

*7  {¶ 69} “ * * *

{¶ 70} “(4) Extensions of time granted by the regulatory
authority under this paragraph shall be specifically set forth
in the permit, and notice of the extension shall be made public
by the regulatory authority.” (Emphasis added.) 30 C.F.R. §
773.19(e).

{¶ 71} Notwithstanding the West Virginia Supreme Court's
decision and 30 C.F.R. § 773.19(e), the Ohio Revised Code
provides essentially identical grounds for an extension of time
to commence mining. The only difference is that the federal
regulation requires a permittee to file a written request for an
extension and requires a record of any extensions granted. 30
C.F.R. § 773.19(e).

{¶ 72} Although there is no written record of Oxford's
extension, this Court cannot conclude that the Division's
practice of granting extensions to permit transferees is
arbitrary, capricious, or contrary to law. Both R & F and
Oxford indicated their desires to seek extensions, and Oxford
had applied for a transfer of the permit. With this in mind, the
Division granted a three-year extension.

{¶ 73} Although there is no statutory provision specifically
authorizing “automatic” extensions, the Division's procedure
was not contrary to law. The Division concluded that the
extension was necessary and founded on conditions beyond
Oxford's control. Thus, the statutory requirements were
satisfied. Based on the foregoing, Appellant's first assignment
of error lacks merit.

[3]  {¶ 74} Appellant's second assignment of error asserts:

{¶ 75} “The Chief could not properly renew the permit
outside the time provided by statute.”

{¶ 76} Appellants claim that even if the permit did not
terminate pursuant to statute, the permit, based on its own
five-year term, expired. It is undisputed that the permit's last
renewal, prior to the renewal at issue herein, was effective
from June 17, 1997 to June 16, 2002.

{¶ 77} Oxford filed its application to renew the permit on
January 15, 2002, and Oxford commenced mining the D-0680
permit area in July of 2002. However, the Division did not
renew the application in Oxford's favor until June, 2003.

{¶ 78} Appellants assert that under the clear terms of R.C.
§ 1513.07(l)(1), the Division chief was required to grant
or refuse the renewal within sixty days of the informal
conference, which was held on May 10, 2002. It is undisputed
and the Commission concluded that the chief issued his
decision almost one year after this deadline. (October 2, 2003,
Order, p. 8.)

{¶ 79} Based on the foregoing, Appellants argue that since
there was no valid permit after June 16, 2002, and the chief did
not renew it within the statutory time, then there was simply
no permit to renew. R.C. § 1513.07(A)(2). The Commission
agreed that the R.C. § 1513.07(l)(1) sixty-day decision period
applies to the Division herein. (October 2, 2003, Order, p. 8.)
However, the Commission concluded, that: “The Division's
apparent disregard of time deadlines, while frustrating to both
citizens and permittees, is simply not grounds for permit
denial under the statute.” (October 2, 2003, Order, p. 8.)
We must agree with the Commission on this issue. Absent
clear language in the code which provides for such a result, a
permittee should not be punished for the chief's failure to act
in a timely manner. Based on the foregoing, this assignment
of error lacks merit.

*8  [4]  {¶ 80} Appellant's third and final assignment of
error alleges:
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{¶ 81} “The Chief should have denied the renewal
application.”

{¶ 82} Appellants argue that R.C. § 1513.07(E)(2)(d)
required the chief to deny Oxford's permit renewal request
because there was a pending petition to declare part of the
property in Permit D-0680 unsuitable for mining during the
time he was required to rule on the renewal application.

{¶ 83} During the sixty-day period in which the chief was
required to make his decision on the renewal application, the
Village of Barnesville had pending a petition requesting that
part of this permit property be declared unsuitable for mining.

{¶ 84} R.C. § 1513.07(E)(2)(d) provides:

{¶ 85} “(2) No permit application or application for revision
of an existing permit shall be approved unless the application
affirmatively demonstrates and the chief finds in writing on
the basis of the information set forth in the application or from
information otherwise available, which shall be documented
in the approval and made available to the applicant, all of the
following:

{¶ 86} “ * * *

{¶ 87} “(d) The area proposed to be mined is not included
within an area designated unsuitable for coal mining pursuant
to section 1513.073 of the Revised Code or is not within an

area under study for such designation in an administrative
proceeding commenced pursuant to division (A)(3)(c) or (B)
of section 1513.073 of the Revised Code * * *.” (Emphasis
added.)

{¶ 88} The Division concedes that lands being studied
for a designation of unsuitability cannot be proposed for
mining. However, existing permits are exempt from lands
unsuitable petitions. OAC 1501:13-3-05(B)(2). The Division
chief compelled the applicants of the unsuitability petition to
exclude this area from its petition since the area was already
under permit.

{¶ 89} Since the Division granted Oxford an automatic
extension to commence mining, and it timely filed its renewal
application, the property in the instant cause was not subject
to the lands unsuitable designation. (October 2, 2003, Order,
p. 9.) OAC 1501:13-3-05(B)(2). As such, Appellants' third
assignment of error lacks merit.

{¶ 90} Based on the foregoing, this Court hereby affirms
the Commission's Findings, Conclusions, and Order in its
entirety.

DONOFRIO, J., DEGENARO, J., concurs.

Parallel Citations
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GFS(MIN) 44(2004) (I.B.L.A.), 163 IBLA 351, 2004 WL 3196940

United States Department of the Interior

Office of Hearings and Appeals

Interior Board of Land Appeals

DANNY CRUMP

IBLA 2004-69

Decided November 8, 2004

Copyright © Rocky Mountain Mineral Law Foundation

**1  INDEX CODE:

30 CFR 773.17(a)-(c)

30 CFR 816.59

30 CFR 842.11(b)
*351  Appeal from a decision of the Acting Assistant Director, Program Support, Office of Surface Mining Reclamation

and Enforcement, approving the decision of the Director, Tulsa Field Office, Office of Surface Mining Reclamation
and Enforcement, finding the State regulatory authority's response to Ten-Day Notice No. X03-030-110-004 TV2 to be
appropriate.

Reversed in part; affirmed as modified in part.

1. Surface Mining Control and Reclamation Act of 1977: Citizen's Complaints: Generally—Surface Mining Control and
Reclamation Act of 1977: Enforcement Procedures: Generally—Surface Mining Control and Reclamation Act of 1977:
Inspections: 10-Day Notice to State

Upon review of action taken by the State regulatory authority in response to a Ten-Day Notice, OSM is obligated to conduct
an inspection unless the State takes appropriate action to cause the violation to be corrected or shows good cause for failure
to do so. OSM's standard on review of the State's findings is whether the State regulatory authority's action or response to the
notice is arbitrary, capricious, or an abuse of discretion under the State program.

2. Surface Mining Control and Reclamation Act of 1977: Citizen's Complaints: Generally—Surface Mining Control and
Reclamation Act of 1977: Enforcement Procedures: Generally—Surface Mining Control and Reclamation Act of 1977:
Inspections: 10-Day Notice to State

When the possible violation cited by OSM in a Ten-Day Notice is the failure to comply with the terms and *352  conditions
of the permit requiring mining in contiguous pits through a particular tract of land, the State regulatory authority's response in
issuing a notice of violation will be considered to be arbitrary, capricious, or an abuse of discretion, when the notice describes
the violation as a failure to mine in accordance with the approved mining plan, and the record indicates that allowing mining
to continue west of the tract does not conform to the approved plan, but the abatement action in the notice is only to prohibit
mining by auxiliary methods to the north and east of the tract.

Appearances: Danny Crump, Mt. Pleasant, Texas, pro se; J. Nicklas Holt, Esq., Office of the Field Solicitor, U.S. Department
of the Interior, Knoxville, Tennessee, for the Office of Surface Mining Reclamation and Enforcement.
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OPINION BY DEPUTY CHIEF ADMINISTRATIVE JUDGE HARRIS

Danny Crump has appealed from the October 18, 2003, decision of Arthur W. Abbs, Acting Assistant Director, Program
Support, Office of Surface Mining Reclamation and Enforcement (OSM), approving the July 2, 2003, decision of Michael C.
Wolfrom, Director, Tulsa Field Office, OSM, finding the response of the Texas State regulatory authority, the Surface Mining
and Reclamation Division, Railroad Commission of Texas (hereinafter, RCT) to Ten-Day Notice (TDN) No. X03-030-110-004
TV2 to be appropriate. OSM had issued the TDN in response to Crump's April 28, 2003, citizen's complaint concerning activities
conducted by TXU Mining Company LP (TXU) at the TXU-Monticello Mine, Permit No. 34D, in Titus County, Texas. The

mine provides lignite for the Monticello Power Plant. 1

Procedural and Factual Background

**2  Crump is the lessor of a 19.6-acre tract of land (Tract 1638) in Titus County, Texas. The lessee, TXU, included Tract
1638 in its mining plan when it secured Permit No. 34D from RCT on February 6, 2001. The permit states that TXU's mining
operation will use methods and procedures consistent with other mines in the State *353  in the development of the lignite
resources in this permit area and that mine operations will be conducted to maximize the lignite recovery and operate in an
economical and efficient manner. Thus, at the time it secured Permit No. 34D, TXU intended to mine the lignite in Tract 1638.

The permit calls for TXU to mine in four primary areas throughout the permit term of five years, the G-Area, the H-Area, the L-
Area, and the M-Area, and in six auxiliary areas, which are considered sources of supplemental coal. Within those areas are five
active pit areas that are “the continuance of existing pit alignments approved in the previous Monticello Permit Nos. 34C and

30C.” (PermitNo. 34D, Revision No. 3 at 139(a)-1.) 2  Those pits are designated as the F-2 Auxiliary, G, H, L, and M mining
areas. The other auxiliary areas “are low stripping ratio deposits which are normally mined with auxiliary equipment such as
end-dumps, excavators, scrapers, front-end loaders, draglines, auger machines, etc. in order to supplement production from
dragline mining areas.” Id. However, auxiliary areas may also be mined with primary stripping equipment, which is listed in
the permit as three 60-80 cubic yard draglines, one 100-125 cubic yard dragline, and a bucket wheel/cross-pit spreader system.
Further, auxiliary equipment “may be utilized to work in combination with a dragline when in deeper cover or as an independent
operation * * *.” Id. at 139(a)-3.

By letter dated March 22, 2002, TXU informed Crump that it no longer planned to mine the lignite under Tract 1638. In an
August 20, 2002, letter to Crump, TXU stated that it still did not intend to mine the lignite under Tract 1638, but “instead, it
will mine in the immediate area and 'walk' the dragline across the property on a bench above the single seam of coal believed

to be under this tract.” (Administrative Record (AR) at 4.) 3  Instead of seeking a permit revision, TXU subsequently began to

mine to the west and east of Tract 1638, though not on *354  Tract 1638 itself. 4  On April 28, 2003, Crump filed a citizen's
complaint with the Tulsa Field Office, OSM, requesting that OSM investigate TXU for allegedly violating its mining plan by
mining around Tract 1638 and violating Texas law by failing to mine all coal on his property. (AR at 1-2.)

The next day, April 29, 2003, the Tulsa Field Office issued Ten-Day Notice (TDN) No. X03-030-110-004 TV2 to RCT
identifying two possible violations of the Texas Administrative Code (Tex. Admin. Code). The first, citing 16 Tex. Admin.
Code § 12.105, stated: “Failure to comply with the terms and conditions of the permit - mine pits are to be contiguous and not
skip Tract 1638.” The second listed 16 Tex. Admin. Code § 12.356 and stated: “Failure to recover all coal - the permit states
that the operator will retrieve lignite down to 1.5 feet thick.” (AR at 18-19.) By letter of the same date, the Tulsa Field Office
notified Crump that it had issued the TDN and would promptly notify him of the results. (AR at 20.)

**3  On May 6, 2003, TXU submitted to RCT a request to revise Permit No. 34D to mine Tract 1638 as an auxiliary mine

area. 5  (AR at 89, 96.) On May 12, 2003, OSM received RCT's response to the TDN. RCT stated that it had participated in
discussions with Crump for over a year and a half regarding the possibility that TXU might mine around his property and that it
had held meetings with TXU during which it had relayed the substance of Crump's concerns to TXU. RCT took the position that
the issue between Crump and TXU revolved around the amount of royalty to be paid to Crump for the lignite on his property
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and that it did not have jurisdiction over such an issue. Further, RCT stated that TXU had applied for a mine plan revision,
which “appears to identify property owned by Crump as Auxiliary Mine Areas,” and that Crump would have the opportunity
to participate in the deliberations regarding the pending revision. RCT did not propose any enforcement action. (AR at 21-22.)

On May 22, 2003, the Tulsa Field Office, OSM, determined that RCT's May 12, 2003, response was inappropriate. OSM found
that an April 9, 2003, RCT inspection had revealed that “[t]he operator is mining in the M area with a walking dragline in Pit No.
36 on the west side of Tract 1638 and on the east side of Tract 1638 with *355  auxiliary equipment in Pit No. 38.” (AR at 52.)
It also stated that its review of the approved mining operations map revealed that “the pits shown to be mined are contiguous
across Tract 1638 and contiguous throughout the length of Tract 1638.” Id. OSM concluded that TXU had deviated from its
approved mining plan by mining around Tract 1638 and that, “if TXU continues to mine around Tract 1638[,] it will continue
to be in violation until Revision Application No. 10 is acted upon.” Id. at 53. OSM stated that RCT's action had failed to cause
the violation to be corrected. “Simply requiring a permit revision in this case is not an appropriate action because the operator
is violating a permit condition.” Id. OSM specified the appropriate action to be “issuance of a Notice of Violation [NOV].” Id.

A Tulsa Field Office Telephone Conversation Record, dated May 23, 2003, states that OSM was contacted by RCT concerning
OSM's conclusions and that RCT inquired as to what remedial actions the Tulsa Field Office would consider appropriate. OSM
replied that appropriate abatement measures for an NOV would be to require TXU “(1) to return the mining to procedures
covered by the approved mining plan until a revision changing the mining plan could be approved, or (2) cease mining until a

revision changing the mining plan could be approved.” (NA, Ex. 9.) 6

In a letter to the Tulsa Field Office, dated May 27, 2003, RCT expressed its belief that “it is more appropriate for OSM to
exercise its oversight enforcement responsibility for this alleged violation.” (AR at 55.) RCT expressly waived its right to
informal review of the Tulsa Field Office's May 22, 2003, decision. Id. at 56.

**4  On June 10, 2003, TXU withdrew its request for permit Revision 10, including Supplemental Document No. 1. (AR at
96.) On the same day, it filed Revision No. 11, seeking to exclude Tract 1638 from its mine plan and designate a new auxiliary
area north of the Crump property. According to RCT, mining in that area had already taken place using auxiliary equipment.
(AR at 97.)

By letter dated June 13, 2003, Jeffery D. Jarrett, Director, OSM, Washington, D.C., responded to a June 9, 2003, letter from
Crump inquiring about the handling of his citizen's complaint. The Director stated that RCT had not taken appropriate action in
response to the citizen's complaint and that, while OSM had scheduled a Federal inspection for June 16, 2003, it had received a
request from Melvin B. Hodgkiss, Director, RCT, to postpone the inspection until he had had an opportunity to make a formal

presentation to the RCT Chairman and Commissioners about the *356  TDN at RCT's June 24 th  meeting. Jarrett informed
Crump that the Federal inspection had been postponed to allow RCT to further consider the matter. (NA, Ex. 12.)

On June 17, 2003, Hodgkiss contacted the Tulsa Field Office in preparation for the June 24 th  meeting and discussed in detail
two abatement possibilities. OSM's response was:

Option 1. [O]rder the company to follow its approved plan or stop mining (M area) until a permit revision is approved. (TXU
would have to decide if they wanted to mine the Crump property or stop mining (M area is one of four pits operating under
permit 34D) until a revision is approved).

We felt this action would be appropriate.

Option 2. [S]hut down the area being mining with auxiliary equipment (on the east side of the Crump property) but would allow
the dragline to continue (west side of Crump property) mining a shorter pit, stopping at Crump's western property line.

We couldn't commit to finding an appropriate response on this proposed action. While the operator would return to a dragline
operation, the pits would be shorter and still not follow the current approved plan. We were also not sure what [e]ffect this
change in the mining would have on final reclamation contours, highwall reduction and future land use.
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(NA, Ex. 15.) 7

*357  On June 30, 2003, the Tulsa Field Office received a letter from Hodgkiss, stating that on June 25, 2003, following
the June 24, 2003, RCT meeting, RCT had issued an NOV to TXU for failing to follow its approved mining plan in the M-

Area for Permit No. 34D. 8  He stated: “I believe that this action constitutes a satisfactory response to the first of the two cited
violations in the TDN.” (AR at 81.) He found that no action was necessary for the second cited violation, failure to recover all
coal in violation of 16 Tex. Admin. Code § 12.356, because that section only applies to actual mined acreage to ensure that all
economically viable coal is mined. In this case, he stated, since no mining had occurred on Tract 1638, there was no violation.

**5  Two days later, on June 27, RCT modified the NOV, as follows: “Time for Abatement is changed as follows: immediately,
with respect to mining with auxiliary equipment in the M mine area where this method is not approved and this violation will
not be fully abated until the Commission issues a final ruling on operator's permit Revision No. 11.” (AR at 87.) On July 23,
2003, RCT assessed a penalty of $2,600 for this violation. (AR at 115-17.)

By letter dated July 2, 2003, Wolfrom informed RCT that he found its response to Violation No. 1 to be appropriate and its
response to Violation No. 2 to show good cause for not taking any action and, therefore, appropriate. (AR at 99.) By letter of
the same date, he informed Crump that RCT's action was appropriate and that, if Crump desired to appeal, he could file an
appeal with the Regional Director, Mid-Continent Regional Coordinating Center, OSM. (AR at 100.) Crump sought review
of Wolfrom's determination. Charles Sandberg, the Acting Regional Director, referred Crump's request for review to Acting
Assistant Director Abbs, because of Sandberg's previous involvement in the matter, and, on October 18, 2003, Acting Assistant
Director Abbs upheld Wolfrom's decision.

Crump then brought this appeal, requesting review of OSM's conclusion that RCT's response to the TDN was appropriate.
Crump seeks an order mandating that TXU either return to its approved mining plan or shut down operations in the M-Area
pending a decision on TXU's request for a permit revision.

*358  Discussion

[1] In accordance with section 503 of the Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. § 1253 (2000), a
State with an approved State program has primary responsibility for enforcing the Surface Mining Control and Reclamation
Act of 1977, as amended, 30 U.S.C. §§ 1201-1328 (2000), within its borders. However, notwithstanding the fact that a State
may have been granted primary enforcement authority, OSM retains a significant oversight role to ensure compliance with
SMCRA's mandates. Thus, if, in response to a citizen's complaint, OSM has reason to believe that a permittee is in violation
of a State regulatory program, OSM is required to issue a TDN to the appropriate State regulatory authority. See 30 U.S.C. §
1271(a)(1) (2000); 30 CFR 842.11(b)(1). Under 30 CFR 842.11(b)(1)(ii)(B)(1), unless the state takes “appropriate action” to
cause the violation to be corrected or shows “good cause for the failure to do so” within 10 days of receiving the TDN, OSM is
required to conduct an immediate Federal inspection of the surface coal mining operation. See 30 U.S.C. § 1271(a)(1) (2000);

30 CFR 842.11(b)(1)(ii)(B)(1); Jim and Ann Tatum, 151 IBLA 286, 298 (2000); a  Foster E. Sword, 138 IBLA 74, 80 (1997). b

The applicable regulations further provide at 30 CFR 842.11(b)(1)(ii)(B)(3), that “appropriate action” includes “enforcement
or other action authorized under the State program to cause the violation to be corrected.” At 30 CFR 842.11(b)(1)(ii)(B)(4),
the regulations list five situations which are considered to constitute “good cause” for a failure to take enforcement action.
“Good cause” is properly found when the State establishes that the violation of the State surface mining law “does not exist.”
30 CFR 842.11(b)(1)(ii)(B)(4)(i).

**6  In deciding whether the State took appropriate action or demonstrated good cause for not taking enforcement action, the
State's conduct will be judged by OSM, in its oversight role, not by what OSM would have done in the circumstances, but
by whether the State acted arbitrarily, capriciously, or abused its discretion under the State surface mining program law in its
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actions in response to the TDN. 30 CFR 842.11(b)(1)(ii)(B)(2); Pittsburg & Midway Coal Mining Co. v. OSM, 132 IBLA 59,

74, 102 I.D. 1, 9 (1995). c

A party objecting to an OSM decision not to enforce SMCRA in response to a citizen's complaint has the burden of proving
that OSM acted in error. Jim and Ann Tatum, 151 IBLA at 298. To do so here, Crump must demonstrate, by a preponderance
of the evidence, that the RCT's response to the TDN was arbitrary, capricious, or an abuse of discretion. Morgan Farm, Inc.,

141 IBLA 95, 100 (1997) d  and cases cited.

*359  Violation No. 1

The first violation cited in the TDN was based on 16 Tex. Admin. Code § 12.105, which states that “[a]ll persons shall conduct
surface coal mining and reclamation operations under permits issued pursuant to this chapter and shall comply with the terms
and conditions of the permit and the regulations of the Act and this chapter.” This provision reflects OSM's regulatory language,
which requires that the permittee “shall conduct surface coal mining and reclamation only on those lands that are specifically
designated as the permit area * * *” (30 CFR 773.17(a)); “shall conduct all surface coal mining and reclamation operations only
as described in the approved application, except to the extent that the regulatory authority otherwise directs in the permit” (30
CFR 773.17(b)); and “shall comply with the terms and conditions of the permit * * *.” 30 CFR 773.17(c). These rules mandate
that a permit revision be approved by the regulatory authority before an operator may deviate from its approved application
and permit. See 48 FR 44370 (Sept. 28, 1983).

[2] The parties appear to agree that RCT had adequate grounds to issue an NOV based on TXU's failure to abide by the
language of Permit No. 34D. At issue here, then, is whether the remedial action ordered by RCT was appropriate. “Appropriate
action” is defined as “enforcement or other action authorized under the State program to cause the violation to be corrected.”
30 CFR 842.11(b)(1)(ii)(B)(3). Thus, in evaluating the state's response to a TDN, OSM must determine whether the response

is calculated to secure abatement of the violation. West Virginia Highlands Conservancy, 152 IBLA 158, 183 (2000); e  Turner

Brothers, Inc., 99 IBLA 87, 92 (1987). f

Crump asserts that TXU violated its permit by mining around Tract 1638 without receiving a permit revision. He argues that the
remedial action directed by RCT in the NOV did not cause the violation to be corrected and is, therefore, inappropriate. Crump
asserts that the present mining plan provides TXU with the authority to use auxiliary equipment “when the need arises.” (NA at
8.) He poses the following question: “How can stopping the use of unauthorized auxiliary equipment satisfy an NOV, when the
use of auxiliary equipment east of Tract 1638 is clearly authorized?” (NA at 8.) He asserts that the violation cited by RCT was
the failure to follow the approved mining plan. Crump contends that “TXU stopped mining in a continuous, uninterrupted pit
sequence as required by [the] current approved mine plan and mined around Tract #1638.” (NA at 8.) Crump contends that RCT
did not act to abate the violation and that the proper remedial action would be to direct TXU to mine Tract 1638 in accordance
with its approved plan or “shut mining down in M area until a revision can be issued.” (NA at 9.)

**7  *360  OSM does not dispute that TXU delayed requesting a permit revision until after it had already decided to mine

around Crump's property. 9  Nor does OSM challenge the idea that an operator must abide by the terms of its permit. Instead,
OSM argues that RCT appropriately addressed the violation by issuing an NOV and ordering the cessation of “certain mining
operations” until TXU is able to gain approval for the revision of its permit. Because RCT is actively taking steps to secure
abatement of the violation, OSM argues, there is no jurisdiction to pursue federal inspection and enforcement actions. (Answer
at 10-12.)

The TDN identified Violation No. 1 as a possible failure to comply with the terms and conditions of the permit, as required by
16 Tex. Admin. Code § 12.105, because the mine pits were required to be contiguous and not skip Tract 1638. In the NOV,
RCT described the violation as “[t]he operator is not mining in accordance with approved mine plan as described in Permit
34D.” Implied in the NOV violation description is the TDN language regarding the skipping of Tract 1638.
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The remedial action required of TXU by RCT was to “immediately cease mining with auxiliary equipment in the M mine
area where this method of mining is not approved.” Crump contends that the mining plan allows TXU to use auxiliary mining
equipment “when the need arises.” We agree. We find no limitation in those parts of the mining plan incorporated in Permit
No. 34D (and included in this record) on TXU's use of auxiliary equipment. In fact, after describing the various pit lengths in
the M mining area, the plan states that

the depths of overburden at the Monticello Mine are variable and this situation lends itself to utilizing various methods to
remove the material in order to uncover the lignite. The draglines/crosspit spreader/auxiliary equipment will uncover lignite
utilizing one or more of a combination of digging methods shown in Figures 139(a)-2 thru 16.

Permit No. 34D, Revision No. 3 at 139(a)-3. In explaining various mining methods and equipment to be used, depending
principally on the depth of overburden, the plan stated that “[a]uxiliary equipment * * * may be utilized to work in combination
with a dragline when in deeper cover or as an independent operation * * *.” Id.

*361  Thus, the issue is not that “this method of mining [use of auxiliary equipment] is not approved” in the areas north and
east of Tract 1638. Quite clearly, the use of auxiliary equipment is discretionary with the operator, utilizing its best judgment
in accordance with the approved mining plan in determining the proper mining method. Instead, the violation is mining by any
method in those areas because it is not in accordance with the approved mining plan, which requires that the pits be mined
contiguously across Tract 1638 and contiguously throughout the length of Tract 1638. See AR at 52. Accordingly, while RCT
was correct in halting any mining in those areas north and east of Tract 1638, the question is whether RCT's action to allow
mining to continue in the M-Area to the west of Tract 1638 was appropriate action to cause the violation to be corrected. We
find that it was not.

**8  Wolfrom concluded in his July 2, 2003, decision that “[t]he Tulsa Field Office has determined that the June 25, response
received from RCT addresses the two alleged violations, and is therefore considered appropriate action by the State. Violation
No. 1 of 2, failure to follow the approved mine plan, was addressed by RCT issuing a Notice of Violation (NOV).” Wolfrom
provided no further explanation for his conclusion that the State's response for Violation No. 1 was appropriate.

In addition, in affirming that conclusion, Acting Assistant Director Abbs merely stated that he concurred with Wolfrom's
“finding that the RCT's issuance of a notice of violation ceasing only the unapproved mining with auxiliary equipment in the
area north and east of Tract 1638 rather than all mining in the M mining area is an appropriate response to the allegation in
the TDN.” (AR at 122.) He stated that he had “no evidence that other current mining activity in the M mining area is not
being conducted in accordance with the approved operation plan” and, for that reason, could not find that the portion of TXU's
operation unaffected by the NOV was in violation of the approved permit or that RCT's response to Violation No. 1 of the TDN
was arbitrary, capricious, or an abuse of discretion. Id.

Neither decision addresses evidence provided by Crump in the form of the Wolfrom June 17, 2003, e-mail that indicates that
allowing TXU to return to the dragline operation to the west of Tract 1638 would result in “the pits being shorter and still not
follow the current approved plan.” That e-mail expressed concern about what impact “this change in the mining would have on
final reclamation contours, highwall reduction and future land use.” Perhaps the Tulsa Field Office satisfied itself that allowing
mining to continue west of Tract 1638 would not violate the approved plan. However, any basis for reaching such a conclusion

is not part of the record before the Board, and, in fact, Crump offers evidence that such is not the *362  case. 10  In addition,
Crump repeatedly asserts that the approved plan requires a continuous, uninterrupted pit alignment, which seems to comport
with the conclusion of the June 17, 2003, e-mail. Moreover, it is not clear that Acting Assistant Director Abbs was aware of the
June 17, 2003, e-mail. It was not presented to the Board as part of the AR; it may not have been provided to him either.

On the record before the Board, we conclude that the action taken by RCT in response to Violation No. 1 of the TDN was
arbitrary, capricious, or an abuse of discretion because it failed to address completely the cited TDN violation— failure to
comply with the terms and conditions of the permit—that mine pits are to be contiguous and not skip Tract 1638. While RCT
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correctly precluded mining to the north and east of Tract 1638, it should have directed TXU to follow its approved plan or stop
mining completely in the M-Area until a permit revision was approved.

**9  Accordingly, the October 18, 2003, decision affirming the July 2, 2003, decision finding RCT's response to Violation
No. 1 of the TDN to be appropriate is reversed, as is the July 2, 2003, decision. OSM is directed to immediately inspect TXU's
operations in the M-Area under Permit No. 34D and determine if TXU is complying with the terms and conditions of its permit.
If it is not, OSM should order the company to follow the approved plan, including the mining of Tract 1638, or cease all mining
in the M-Area (not just to the north and east of Tract 1638) until a permit revision excluding Tract 1638 from the permit is
approved.

Violation No. 2

In the TDN, OSM cited a second violation. It stated that there was a possible “[f]ailure to recover all coal as stated in permit -
permit states operator will retrieve lignite down to 1.5 feet thick,” which it identified as a potential violation of 16 Tex. Admin.
Code § 12.356. On June 25, 2003, RCT found that TXU was not in violation of this rule by failing to mine the lignite on Tract
1638. RCT interpreted § 12.356 as applying only to actual mined acreage where economically viable coal is left unmined.

*363  Section 12.356 states that “[s]urface mining activities shall be conducted so as to maximize the utilization and
conservation of the coal, while utilizing the best appropriate technology currently available to maintain environmental integrity,
so that reaffecting the land in the future through surface coal mining operations is minimized.” This language is identical to
OSM's coal recovery performance standards. See 30 CFR 816.59.

RCT interpreted this rule as mandating that all economically viable coal be mined only where mining has actually occurred
and that because mining had not occurred on Tract 1638, the performance standard had not been violated. OSM argues that,
because the applicable regulations do not define the bounds of this provision, RCT's interpretation is not arbitrary or capricious.
Additionally, OSM states that neither SMCRA nor the regulations compel a mining operator to actually mine coal, leaving the
operator with the decision whether to mine an area at all.

30 CFR 842.11(b)(1)(ii)(B)(4) lists five situations that will be considered good cause for the State regulatory authority to fail to
take action to have a violation corrected, the first of which is “[u]nder the State program, the possible violation does not exist.”
In finding good cause for RCT's failure to cite a violation, OSM determined that RCT's interpretation that 16 Tex. Admin. Code
§ 12.356 applies only to actual mined acreage to ensure that all economically viable coal is mined was not arbitrary, capricious,
or an abuse of discretion. The preamble to the Federal rule, in language identical to that of 16 Tex. Admin. Code § 12.356,
states that its purpose is to prevent the waste of coal resources at a “particular mining site” and to avoid the environmental harm
caused by lands being “reopened.” 44 FR 15178 (Mar. 13, 1979).

**10  In his decision, Acting Assistant Director Abbs stated that “both the State and Federal rules apply only to ‘surface mining
activities,’ not necessarily to all lands within the permit area. Therefore, nothing in the State's decision to interpret its rule as
applying only to those areas from which coal is extracted is inconsistent with either the State or Federal rules.” (AR at 123.)

We find no reason to disturb the ultimate conclusion that RCT had good cause for not taking enforcement action regarding
Violation No. 2 because RCT's conclusion was that, under the State program, the possible violation “does not exist.” We base
that finding not on a technical reading of what constitutes “surface mining activities” under the regulation, but on the fact that,
under the approved mining plan, the coal under Tract 1638 is yet to be extracted. Therefore, if Revision No. 11 is denied by
RCT, the permit requires that the lignite be extracted from Tract 1638. If the revision is granted, no extraction will be required
because Tract 1638 will no longer be part of *364  the approved mining plan. We modify OSM's determination on Violation
No. 2 accordingly.

Therefore, pursuant to the authority delegated to the Board of Land Appeals by the Secretary of the Interior, 43 CFR 4.1, the
October 18, 2003, decision of the Acting Assistant Director, Program Support, OSM, is reversed as to Violation No. 1 of the
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TDN and affirmed as modified herein as to Violation No. 2 of the TDN. The case is remanded to OSM for action consistent
with this opinion.

Bruce R. Harris
Deputy Chief Administrative Judge

I concur:

H. Barry Holt

Chief Administrative Judge

Footnotes
1 TXU Generation Company LP, the operator of the mine and the owner of the lignite, petitioned to intervene in this proceeding. It

stated in its petition that it contracted with its affiliate, TXU, to mine the lignite and that Permit No. 34D was filed in the name of

TXU. By order dated Jan. 8, 2004, the Board granted that petition.

2 Language quoted and paraphrased from Permit No. 34D in this opinion is the same as that cited by Crump from Permit No. 34C

Renewal/Consolidated, provided by him as Exhibit 25 to his Notice of Appeal (NA).

3 On Dec. 19, 2003, the Board received a compilation of documents from OSM designated as the “Administrative Record” in this case,

which OSM described as: “OSM's file documents of record prepared or received by OSM (including attachments) in connection

with the Danny Crump citizen's complaint. Page numbers refer to the sequential page[] numbers entered in black ink by hand at the

bottom of the right of each page.”

4 An RCT Inspection Report, dated Apr. 9, 2003, for Permit No. 34D, states at page 3 that “[t]he operator is mining in the M area with

a walking dragline in Pit No. 36 on the west side of tract number 1638 and on the east side of tract 1638 with auxillary equipment

in Pit No. 38.” (NA, Ex. 30.)

5 This request is identified in the record as Supplemental Document No. 1 to Permit No. 34D Revision Application No. 10, which was

pending on May 6, 2003. See AR at 96.

6 This document, provided by Crump, was not included as part of the AR forwarded to the Board in this case by OSM.

7 This document, provided by Crump, is a copy of an e-mail from Wolfrom to three other OSM employees recounting a June 17,

2003, telephone conversation that he and two other individuals had with Hodgkiss about the Crump complaint. Wolfrom stated that

Hodgkiss asked, if RCT were to issue an NOV to TXU “for failure to follow its approved permit, what abatement action would OSM

find appropriate in response to the TDN? Melvin offered several different abatement possibilities. Two were discussed in detail.”

This document was also not included as part of the AR forwarded to the Board in this case by OSM, although another e-mail from

Wolfrom to the same OSM employees, dated July 1, 2003, discussing a July 1, 2003, conversation with Hodgkiss is included in

the AR as page 84.

8 The notice, designated as NOV 249T, stated that an inspection had taken place on May 14 and 15, 2003; that the operator was not

mining in accordance with the approved plan as described in Permit No. 34D; that the area affected by the NOV was the “M mining

area north and east of land tract Number 1638;” and that the operator was required to “immediately cease mining with auxiliary

equipment in the M mining area where this method of mining is not approved.” (AR at 83.)

9 We note that in a June 17, 2003, briefing memorandum to the RCT Chairman and Commissioners concerning the TDN and options

to address it, Hodgkiss stated that “[s]ince 2002, during numerous meetings with TXU representatives to discuss other matters, we

advised TXU to file a revised mine plan if they did not plan to mine the Crump property.” (AR at 95.)

10 Crump has provided the Board with a copy of an e-mail from Sandberg, the Acting Regional Director, to Wolfrom, dated Nov. 28,

2003, the subject of which is “E-mail to Add to Crump package.” It states: “The attached is the E-mail in which I documented my

discussion with Danny [Crump] as why I had you ask Melvin [RCT] to re-consider his response once he understood that OSM was

not going to dictate his abatement of any violation he might write.” The e-mail referenced by Sandberg is not part of the record

before the Board.

a GFS(MIN) 10(2000)

b GFS(MIN) 38(1997)

c GFS(MIN) 14(1995)

d GFS(MIN) 110(1997)

e GFS(MIN) 23(2000)
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f GFS(MIN) 85(1987)

GFS(MIN) 44(2004) (I.B.L.A.), 163 IBLA 351, 2004 WL 3196940
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF OKLAHOMA 

FARRELL-COOPER MINING COMPANY, 

Plaintiff, 

v. 

THE U.S. DEPARTMENT OF THE INTERIOR; 
THE OFFICE OF SURF ACE MINING, 
RECLAMATION AND ENFORCEMENT; 
KEN SALAZAR, AS THE SECRETARY U.S. 
DEPARTMENT OF THE INTERIOR; 
JOSEPH PIZARCHIK AS THE DIRECTOR OF 
THE OFFICE OF SURF ACE MINING, 
RECLAMATION AND ENFORCEMENT, AND 

THE OKLAHOMA DEPARTMENT OF MINES, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL NO. CIVll-428-FHS 

ANSWER AND CROSS-CLAIM OF DEFENDANT 
OKLAHOMA DEPARTMENT OF MINES 

COMES NOW the Defendant, Oklahoma Department of Mines, ("ODM"), and for its 

answer to the Plaintiffs First Amended Complaint and its Cross Claim against the Federal 

Defendants alleges and states as follows: 

I. 

JURISDICTION AND VENUE 

1. ODM admits this Court has federal question jurisdiction over this action, as it 

arises under the Surface Mining Control and Reclamation Act of 1977 ("SMCRA"), 30 U.S.C. 

§ 1201, et seq.; 

2. ODM admits venue is proper. 
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II. 

PARTIES 

3. ODM admits the allegation contained in paragraph 3 of Plaintiffs First Amended 

Complaint against federal defendants, U. S. Department of Interior, Office of Surface Mining 

Reclamation and Enforcement, Ken Salazar, Secretary of U. S. Department of Interior, Joseph 

Pizarchik, Director of OSMRE (collectively "OSMRE"); 

4. ODM admits the allegation contained in paragraph 4 of Plaintiffs First Amended 

Complaint; 

5. ODM admits the allegation contained in paragraph 5 of Plaintiffs First Amended 

Complaint. 

III. 

GENERAL ALLEGATIONS 

6. ODM admits the allegation contained in paragraph 6 of Plaintiffs First Amended 

Complaint. ODM avers that the statute enforced by the State of Oklahoma is 45 O.S. §742.1, et 

seq.; 

7. ODM admits the allegations contained in paragraphs 7 through 10 of Plaintiffs 

First Amended Complaint; 

Revocation of Federal Rule Re "Improvidently" Issued Permits 

8. ODM admits the allegations contained in paragraphs 11 and 12 of Plaintiffs First 

Amended Complaint; 

INE-35- Unlawful Rule Disguised as a J.>irective 

9. ODM admits the allegations contained in paragraphs 13 through 16 of Plaintiffs 

First Amended Complaint; 

2 
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ODM Permits- Liberty Mines #5 and #6 

10. ODM admits the allegations contained in paragraphs 17 through 21 of Plaintiff's 

First Amended Complaint; 

OSMRE Has Known for Years about the Liberty #5 ODM Permitted Reclamation 

11. ODM admits the allegations contained in paragraphs 22 through 24 of Plaintiff's 

First Amended Complaint; 

OSMRE and ODM Disputes- 1997 AOC!Impoundment Oversight 
Report- OSMRE Reverses Course in 2010 

12. ODM admits the allegations contained in paragraphs 25 through 34 of Plaintiff's 

First Amended Complaint; 

OSMRE TDNs Collaterally Attack Primacy State Permits- Liberty Mines #5 and #6 

13. ODM admits the allegations contained in paragraphs 35 through 53 of Plaintiff's 

First Amended Complaint; 

OSMRE Usurps ODM's Permitting Authority and 
Retroactively Revokes Liberty #5 Permit 

14. ODM admits the allegations contained in paragraphs 54 through 58 of Plaintiff's 

First Amended Complaint; 

Exhibits in Support of First Amended Complaint 

15. ODM admits the allegation contained in paragraph 59 of Plaintiff's First 

Amended Complaint; 

IV. 

FIRST CLAIM FOR RELIEF AGAINST FEDERAL DEFENDANTS AND 
OKLAHOMA DEPARTMENT OF MINES' DECLARATORY RELIEF 

TO DETERMINE OSMRE/ODM DISPUTE 

16. ODM admits the allegations contained in paragraph 60 of Plaintiff's First 

3 
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Amended Complaint; 

17. ODM admits the allegations contained m paragraph 61 of Plaintiffs First 

Amended Complaint; 

18. ODM admits the allegations in contained in paragraph 62 and 63 of Plaintiffs 

First Amended Complaint; 

19. ODM admits the allegations contained m paragraph 64 of Plaintiffs First 

Amended Complaint; 

20. ODM admits the allegations contained m paragraph 65 of Plaintiffs First 

Amended Complaint; 

21. ODM admits the allegations contained m paragraph 66 of Plaintiffs First 

Amended Complaint; 

22. ODM admits the allegations contained m paragraph 67 of Plaintiffs First 

Amended Complaint; 

23. ODM admits the allegations contained m paragraph 68 of Plaintiffs First 

Amended Complaint; 

Requested Relief-First Claim 

24. ODM admits the Plaintiff is entitled to the relief requested in paragraph 69 of 

Plaintiffs First Amended Complaint; 

v. 

SECOND CLAIM FOR RELIEF AGAINST FEDERAL DEFENDANTS 

Administrative Procedure Act, 5 U.S.C. § 701 et. seq. 
Declaratory Judgment Act, 28 U.S.C. § 2801 et seq. 

25. ODM incorporates herein and by reference the answers and responses to every 

allegation contained in each paragraph above as though they were set forth at length herein. 

4 
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26. Inasmuch as no claim is alleged against ODM in the Second Claim for Relief, no 

response is due from ODM. To the extent that a response may be required and because ODM 

agrees with Plaintiffs allegations, ODM admits the allegations contained in paragraph 70 and 71 

of Plaintiffs First Amended Complaint; 

TDNs- Ultra Vires Conduct 

27. Inasmuch as no claim is alleged against ODM in the Second Claim for Relief, no 

response is due from ODM. To the extent that a response may be required and because ODM 

agrees with Plaintiffs allegations, ODM admits the allegations contained in paragraphs 72 and 

73 of Plaintiffs First Amended Complaint; 

The INE-35 Directive - A Legislative Rule 

28. Inasmuch as no claim is alleged against ODM in the Second Claim for Relief, no 

response is due from ODM. To the extent that a response may be required and because ODM 

agrees with Plaintiffs allegations, ODM admits the allegations contained in paragraphs 74, 75 

and 76 of Plaintiffs First Amended Complaint; 

TDN Decisions Invalidate State Permits 

29. Inasmuch as no claim is alleged against ODM in the Second Claim for Relief, no 

response is due from ODM. To the extent that a response may be required and because ODM 

agrees with Plaintiffs allegations, ODM admits the allegations contained in paragraph 77 of 

Plaintiffs First Amended Complaint; 

TDN Decisions - Erroneous 

30. Inasmuch as no claim is alleged against ODM in the Second Claim for Relief, no 

response is due from ODM. To the extent that a response may be required and because ODM 

agrees with Plaintiffs allegations, ODM admits the allegations contained in paragraphs 78, 79 
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and 80 of Plaintiffs First Amended Complaint; 

VI. 

THIRD CLAIM FOR RELIEF AGAINST FEDERAL DEFENDANTS 

Due Process Clause Fifth Amendment to the U.S. Constitution Violated 

--Procedural Due Process 

31, Inasmuch as no claim is alleged against ODM in the Third Claim for Relief, no 

response is due from ODM. To the extent that a response may be required ODM is without 

sufficient knowledge to either admit or deny the allegations contained in paragraphs 81 -86 of 

Plaintiffs First Amended Complaint; 

VII. 

FOURTH CLAIM FOR RELIEF AGAINST FEDERAL DEFENDANTS 

TDN Process- Denial of Substantive and Procedural Due 

Process - Patterns and Practices 

32. Inasmuch as no claim is alleged against ODM in the Fourth Claim for Relief, no 

response is due from ODM. To the extent that a response may be required and because ODM 

agrees with Plaintiffs allegations, ODM admits the allegations contained in paragraphs 87, 88, 

89, 90, 91, 92 and 93 ofthe First Amended Complaint; 

VIII. 

FIFTH CLAIM FOR RELIEF AGAINST FEDERAL DEFENDANTS 

Declaratory Judgment, 28 U.S.C. § 2201 

33. Inasmuch as no claim is alleged against ODM in the Fifth Claim for Relief, no 

response is due from ODM. To the extent that a response may be required ODM is without 

sufficient knowledge to either admit or deny the allegations contained in paragraphs 94, 95, 96 
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and 97 of Plaintiffs First Amended Complaint; 

IX. 

SIXTH CLAIM FOR RELIEF AGAINST FEDERAL DEFENDANTS 

Retroactive Permit Revocation - Denial Of 
Procedural And Substantive Due Process 

34. Inasmuch as no claim is alleged against ODM in the Sixth Claim for Relief, no 

response is due from ODM. To the extent that a response may be required and because ODM 

agrees with Plaintiffs allegations, ODM admits the allegations contained in paragraphs 98, 99, 

100, 101, 102, 103, 104, 105 and 106 of Plaintiffs First Amended Complaint; 

X. 

SEVENTH CLAIM FOR RELIEF AGAINST FEDERAL DEFENDANTS 

Injunctive Relief 

35. Inasmuch as no claim is alleged against ODM in the Seventh Claim for Relief, no 

response is due from ODM. To the extent that a response may be required ODM is without 

sufficient knowledge to either admit or deny the allegations contained in paragraphs 107 and 108 

of Plaintiffs First Amended Complaint; 

36. Inasmuch as no claim is alleged against ODM in the Seventh Claim for Relief, no 

response is due from ODM. To the extent that a response may be required and because ODM 

agrees with Plaintiffs allegations, ODM admits the allegations contained in paragraphs 109 of 

Plaintiffs First Amended Complaint; 

REQUEST FOR RELIEF AGAINST FEDERAL DEFENDANTS 

37. Inasmuch as no claims are alleged against ODM in the Second through Seventh 

Claims for Relief, no response is due from ODM. To the extent that a response may be required 
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ODM admits that the Plaintiff is entitled to the relief requested against the Federal Defendants 

contained in paragraph 110 (B) (C) (D) and (H) of Plaintiffs First Amended Complaint; 

38. Inasmuch as no claims are alleged against ODM in the Second through Seventh 

Claims for Relief, no response is due from ODM. To the extent that a response may be required 

ODM is without sufficient knowledge to either admit or deny whether the Plaintiff is entitled to 

the relief requested against the Federal Defendants contained in paragraph 110 (A) (E) (F) (G) 

and (I) of Plaintiffs First Amended Complaint; 

XI. 

ODM's CROSS-CLAIM AGAINST FEDERAL DEFENDANTS 

CAUSES OF ACTION 

A. OSMRE'S attempt to exercise jurisdiction is contrary to SMCRA 

39. This Cross Claim is made pursuant to Federal Rules of Civil Procedure 13(g) and 

arises out of the transaction or occurrence that is the subject matter of Plaintiffs First Amended 

Complaint. The Defendants in this Cross Claim are subject to the jurisdiction and venue of this 

Court. This Court has jurisdiction over ODM's Cross-Claim pursuant to 28 U.S.C. § 1367, 28 

U.S.C §§1346 and 1331 and the Declaratory Judgment Act, 28 U.S.C §2201. et seq. 

40. The Secretary of the Interior ("Secretary") may delegate authority to a state to 

enforce surface coal mining regulation, pursuant to SMCRA, 30 U.S.C. §1253a. The State of 

Oklahoma has been delegated such authority. The Oklahoma Department of Mines is the state 

agency assigned statutory jurisdiction over the regulation of surface coal mining in Oklahoma. 

41. Once a state, such as Oklahoma, is delegated enforcement authority, it assumes 

exclusive jurisdiction or "primacy" over regulation of surface coal mining within the state's 

boundaries. Haydo v. Amerikohl Mining, Inc., 830 F2d 494, 497 (3d Cir. 1987). In light of 
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SMCRA's delegation provlSlon, SMCRA does not provide for concurrent jurisdiction of 

OSMRE and the primacy state. !d. Once primacy is effective, the Secretary, i.e. OSMRE, is not 

directly involved in local decision making. In re: Permanent Surface Mining Regulation 

Litigation, 653 F.2d at 514, 518 (DC Cir 1981). SMCRA establishes the allocation of federal 

and primacy state jurisdiction, providing for mutually exclusive regulation either by the 

Secretary or the primacy state. Bragg v. West Virginia Coal Ass 'n, 248 F.3d 275, 293-94 (4th Cir. 

2001), cert. denied, 534 U.S. 1113 (2002). 

42. In a primacy state such as Oklahoma, OSMRE's role is one of oversight with 

occasional federal inspection of mining operations. 30 U.S.C. §1267a. As a primacy state, 

Oklahoma has exclusive jurisdiction of regulation of surface coal mining as set forth in the Coal 

Reclamation Acts, Title 45 O.S. §742.1 et seq .. 

43. OSMRE's attempt to exercise unlawful, direct enforcement in Oklahoma is 

contrary to SMCRA because Oklahoma is a primacy State. Accordingly, OSMRE's action in 

this case creates an actual controversy between it and the State. 

44. OSMRE is unlawfully and in contradiction of federal law contained in 

SMCRA, attempting to exercise regulatory authority in a primacy state, authority that Congress 

assigned exclusively to the states. Only when a primacy state, such as Oklahoma, refuses to 

exercise its jurisdiction, may OSMRE exercise direct regulatory enforcement by following 

express procedures outlined in SMCRA. 

45. In this case, OSMRE explicitly failed to follow those procedures. Specifically, 

OSMRE failed to follow federal law as set forth in 30 U.S.C § 1271(b) which requires notice to 

the state and a hearing. OSMRE also failed to follow 30 C.F.R §733 which sets forth the 

procedures for substituting Federal enforcement of State programs or withdrawing approval of 
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State programs. Because Oklahoma is a primacy state as defined by SMCRA, OSMRE is 

attempting to unlawfully usurp Oklahoma's exclusive jurisdiction of regulation of surface coal 

mining in Oklahoma, without following the express procedures established by SMCRA. This 

attempted action by OSMRE is a violation of federal law and a violation of Oklahoma's right to 

due process. 

47. OSMRE's action also impedes Oklahoma's fulfillment of its statutory purpose as stated 

by the Oklahoma legislature and is an improper attempt by OSMRE to usurp state law. 

45 O.S. § 742.1 ("The Oklahoma Legislature finds and declares that...[i]t is the purpose of this 

act to protect the rights of surface owner and the environment and to require reclamation of lands 

affected by surface ... coal mining compatible with the ... needs of this state ... It is the intent of 

the Legislature to ensure the existence of an expanding and economically healthy 

coal mining industry ... ") 

B. OSMRE's misuse of the Ten Day Notice (TDN) process in SMCRA 

is contrary to principles of State primacy. 

48. As set forth above, SCMRA authorizes limited OSMRE intervention in a primacy 

state for violations. Under SMCRA, permitting is an entirely different function from field 

inspections of a coal permittee and associated enforcement actions. 72 FR §68000. Federal 

regulatory provisions related to permitting are found at 30 CFR §773.2, et seq., while regulatory 

provisions related to field inspection and enforcement are found in 30 CFR §840, et seq. There is 

no mention of the need for an inspection in connection with state permitting decisions. Federal 

inspections do not serve as an alternative to permitting procedure. Id; 

49. OSMRE's use of a TDN for permitting disagreements interferes with the primacy 

state's permitting authority and would in effect terminate the state's exclusive jurisdiction over 
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permitting matters. Bragg v. West Virginia Coal Ass 'n, 248 F.3d at 293-94. 

50. The practical effect ofOSMRE's misuse ofthe TDN process for permitting issues 

underscores the violation of SMCRA. A violation issued by OSMRE to an operator for 

permitting issues is based on OSMRE's disagreement with the state permitting decision and is, in 

fact, based on OSMRE's opinion that the State, not the operator, has erred in its permitting 

process. A violation issued in such circumstance can only be abated by the operator forcing 

OSMRE and the State to resolve the difference of opinion. A primacy state has no obligation to 

accept permit revisions dictated by OSMRE. Permitting issues are clearly a matter for primacy 

state oversight and OSMRE's use of a TDN resulting in an OSMRE violation to the operator 

violates the states' primacy. This conclusion is supported by the fact that OSMRE has ordered 

the Plaintiff to submit revisions to the state issued permit directly to OSMRE and not ODM. 

51. OSMRE's attempt to use a TDN to avoid primacy and SMCRA's intended 

oversight requirements for permitting decisions in this case is contrary to SMCRA and creates an 

actual controversy between it and the State. Further, as OSMRE is effecting a permit revision to 

a state-issued permit without regard to its own or the State's procedures, it interferes with the 

state's ability to meet its obligation to afford its citizens the right of due process, as well as the 

due process rights ofthe operator. Title 45 O.S. §745.13 ("Any person having an interest which 

is or may be adversely affected ... shall have the right to file written objections to the application 

for a permit with the Department . . . If an informal conference [is] requested the Department 

shall then hold an informal conference"); 45 O.S. §745.14 (["T]he applicant or any person with 

in interest which is or may be adversely affected may request a hearing on the reasons for the 

final determination.") OSMRE's violation of Oklahoma citizens' and surface coal operators' 

due process rights should be enjoined and the TDN issued in this case by OSMRE should be 
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declared null and void. 

C. Violation of the Federal Administrative Procedures Act 

OSMRE unlawfully uses an internal policy, guidance document 
to affect the authority of a primacy state 

52. OSMRE ostensibly relies upon Directive INE-35 to issue the TDN in this case. 

On its face, INE-35 affects primacy states and operators of surface coal mines in the State of 

Oklahoma. Given its substantive impact on those affected, OSMRE is obligated to promulgate 

rules with respect to use of the TDN for permitting issues. OSMRE should be enjoined from 

enforcing INE-35 and be required to promulgate rules regarding oversight of permitting issues 

for a primacy state pursuant to 5 U.S.C.§553. 

53. Directive INE-35 is a "legislative" or "substantive" rule. Substantive rules are 

those that affect individual rights and obligations and, as such, may be "binding" or have the 

"force oflaw." 

54. The Administrative Procedures Act requires a rule promulgating agency to 

publish its intent to promulgate substantive rules in the Federal Register (5 U.S.C. § 553(b)) and 

provide "interested persons an opportunity to participate in the rule making through submission 

of written data, views, or arguments with or without opportunity for oral presentation." (5 U.S.C. 

§ 553(c)). 

55. OSMRE's procedure for promulgating the INE-35 guidance did not comply with 

the Administrative Procedures Act. 

56. The Administrative Procedures Act applies to OSMRE. In this case, OSMRE is 

trying to enforce a guidance document, INE 35 as a substantive rule without following the formal 

rulemaking process that requires notice and a comment period as set forth in 5 U.S.C § 553(b). 
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PRAYER FOR RELIEF 

WHEREFORE, having fully answered the allegations in the Plaintiffs Complaint, 

ODM respectfully requests that this Court enter judgment against the Federal Defendants on 

each of the claims alleged above and award the following relief: 

1. A declaratory judgment declaring that ODM has the sole and exclusive permitting 

authority under the Oklahoma Program at this time and that ODM's permit issued for 

Liberty Mine #5 remains as of this date fully effective. 

2. A declaratory judgment declaring that the Federal Defendants are not authorized 

by any provisions of SMCRA to collaterally attack a primacy state-issued permit through 

issuance of a TDN to the primacy state regarding permitting issues. 

3. A declaratory judgment declaring that the Federal Defendants are not authorized 

by any provision of SMCRA to collaterally attack a primacy state-issued permit except 

pursuant to the procedures set forth in 30 U.S.C. § 1271(b) and therefore the issuance of 

the TDN in this case is null and void. 

4. A declaratory judgment invalidating Directive INE-35 as an improper 

infringement on Oklahoma's primacy status and authority over permitting matters, and 

that Directive INE-35 is an improper method of enforcement based on OSMRE's failure 

to promulgate approved regulations pursuant to 5 U.S.C.§553. 

5. A declaratory judgment invalidating Directive INE-35 on the basis that it imposes 

substantive rules without adhering to the Administrative Procedures Act. 

6.. Injunctive relief as requested in Plaintiffs Seventh Claim for Relief against the 

Federal Defendants and maintain the status quo until the Court rules. 
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7. Other relief as the Court deems just and proper 

Respectfully submitted, 

Is/ P. Clayton Eubanks 
P. Clayton Eubanks, OBA #16648 
clayton.eubanks@oag.ok.gov 
Tom Bates, OBA #15672 
tom. bates@oag.ok.gov 
Patrick Wyrick, OBA# 21874 
patrick.wyrick@oag.ok.gov 
Assistant Attorneys General 
Oklahoma Office of the Attorney General 
313 NE 21st Street 
Oklahoma City, OK731 05 
( 405) 522-8992 
fc.docket@oag.ok.gov 

Mark Seacrest, OBA #10607 
Chief Counsel 
Oklahoma Department of Mines 
2915 N. Classen Blvd., Ste 213 
Oklahoma City, OK 73106 
mark.seacrest@mines.ok.gov 

Attorneys for Defendant, Oklahoma Department of 
Mines 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 31, 2012 I electronically filed the foregoing Answer and 
Cross Claim of Defendant Oklahoma Department of Mines with the Clerk of the Court, using the 
ECF System. Based on the records currently on file, the Clerk of Court will transmit a Notice of 
Electronic Filing to the following ECF registrants: Cheryl R. Triplett, Mark F. Green, Susan S. 
Brandon, John Austin, Daniel Kelley, Jr. and Thomas J. McGeady. 

Cheryl R. Triplett 
Assistant United States Attorney 
1200 West Okmulgee Street 
Muskogee, OK 74401 
Cheryl.Triplett@usdoj.gov 

Mark F. Green 
United States Attorney 
c/o Cheryl R. Triplett 
1200 West Okmulgee Street 
Muskogee, OK 74401 
Mark. Green@usdoj .gov 

Susan S. Brandon 
Assistant U.S. Attorney 
1200 West Okmulgee Street 
Muskogee, OK 74401 
Susan.Brandon@usdoj .gov 

John Austin 
Special Assistant U.S. Attorney 
800 South Gay Street, Suite 800 
Knoxville, TN 37929 
jolm.austin@sol.doi.gov 

G. Daniel Kelley, Jr., IN Bar No. 5126-49 
Daniel.Kelley@icemiller.com 
ICE MILLER LLP 
One American Square 
Suite 2900 
Indianapolis, IN 46282 
Daniel.Kelley@icemiller.com 
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Thomas J. McGeady, OBA No. 5984 
LOGAN & LOWRY, LLP 
1 0 1 South Wilson Street 
P. 0. Box 558 
Vinita, OK 74301-0556 
tjmcgeady@loganlowry.com 

Is/ P. Clayton Eubanks 
P. Clayton Eubanks, OBA #16648 
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