Navigable Waters and RS 2477
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Statewide Access Issues

+» Navigability
o RS 2477/

o ANCSA 17(b)
Easements
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Defending Title to State
Submerged Lands

During ANCSA Conveyance Process
Recordable Disclaimers of Interest

Resolving disputes off ownership

+» Navigability: Determinations



Why Is it Important

¢ Resource
development

¢ ransportation

¢ Hunting and
gathering

¢ Economic well™
PDEING| off state |




Equal Footing Doctrine

¢ All states are

admitted to the .
union on equal | AR
footing with the

other states,

including the o~ AL,
1953 Submerged > «J—nﬂ%&ﬁig‘m&;ﬁ« e
Land Act, which S, s e =

granted the title
to the submergea
l2andS bEReatn
Navigable Waters
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s it Navigable?

A S
» Submerged lands
¢ lidelands i
¢ Shorelands

¢ PUblic irust or i
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Whose land Is it?
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Case Law

¢ Daniel Ball

¢ Utah (Salt
Lake

¢ Kandik/Nation
¢ GUlkana
¢ FRL Montana

(SUSceptIBIIEY,
CONNRMES)




Title Navigability

¢ AS 38.04.062.
Identification of State

Submerged Land. (WU ENE T
¢ (g) In this section, e ,uﬁﬁc,f A7
¢ (1) "navigable water" means . . .. | '

water that, at the time the E S O S

state achieved statehood, was. -~ - .
used, or was susceptible of L RTFo8 A
Deing used, in its ording R SRS
condition;as a highway: for

COMIMErCE OVErR Which trade

and travel Were o couldrnave

PEENI conductediin tne!

CL 5‘t.omarﬁf MOGES Ofi trade:

did thaVellonwater; the use

Off potentiall Use aoES NOL

NEEd Lo NaVeEEEn Without
difficulty; EXtEnsIVe; ol Ionslj
andicontinuoets;/((Daniel Ball)



Public Trust Navigability

Public Trust

Doctrine providing
that shorelands,
submerged and
submersible lands are
preserved for public
use, Including but not
limited to, navigation,
fishing, and
FEecreation; andl the
State off Alaska, as
trusteefior the:
PEOPIE, DEANS
FESPORSIPIlItY ol
PRESERVING and

,)ror.esslng CRE hIG J'r
the public to the us
O WatErS o theSE

PUFPOSES:



Art VIII Sec 14 Access to Nav Waters

s Free access to t e naV|gaIe or pu |c waters: of

the State, as defined by the legisliature, shall
AOL BE denied any. citizen off the United States
OF FESIdEent Off the State, eExCepL that the
egisiattire may, by, general law regulaterand
IMIE SUCH ACCESS O OthER BENERCIAIFUSES Or
PUDIIC PUKPOSES.




How to Assert and Defend
Ownership

¢ Research and Field Verification

¢ Determining Navigability and
Ordinary: High Water Line

¢ Title Research
¢ Recordable Disclaimers of Interest

¢ Possible Litigation — Quiet Title
Action



Recordable Disclaimers of

Interest
¢ Cost effective ($50K) 3W' W\ =

(QTA cost upwards of:
$1 mil.)
¢ Alaska has the only.
successful RDI process
In the US
20 Recorded RIDIS : ==
May be anjalternative: = - %
solution for RS 24775 = = -' —_—
itigation e U

. Need clearr criterial for e
Navigability; |



Ordlnary' |gh Water Mark

.o,Jrﬂchry PECWEEN IJJIJ—'JiJ»_J;JJ wate
ddjeiRing  tplands:



Quiet Title Actions

¢ Quiet” other
claims to our
title

& EXPEnSIve

¢ [ime consumin _J ;

¢ Uncertain
outcome %

» NEces ::ury when =
NG OthER OpPLion

EXISTS




Current Issues/Litigation

¢ Mosquito Fork

¢ Kotsina River

¢ Lemon Creek

¢ SKkagway:

» Sturgeon/Nation
RIVEK




Mosquito Fork

+ State Mining Claim
¢ Wild and Scenic “%7%
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River =
o Non Nav. by Feds . "~
¢ Filed Complaint
¢ BLLMI Denied 4
» Discovery Phase BEad
¢ Floated, FHVdre




Public Trust Doctrine Rights

¢ Public Trust versus
Title Navigability.

¢ Public Trust
Doctrine also

applies te public

WaERS




Kotsina River

¢ In the case of
braided streams
and delta areas
where there can
be several
stream channels
or the channels
reguently: shifit
naturally, the
stream bed 1S
defined asHiying
PELWEER thE
outer @EHMWMEoff
the most distant
cChannels.




Lemon Creek

¢ lidelands held in
trust for future
state

¢ pre-statehood

patents Issued.

¢ Confilicts over
dravel OWRERSHIP!



Skagway

¢ Mining gravel in
State navigable
Fiver bed

< F|II|ng rlverbed

¢ Settlement
aghieement reache

¢ PEriecting
CONAILIONS Ol
SEttiement



Sturgeon/Nation River

¢ Adjudicated
¢ Smallest
¢ Excellent History.

¢ Reserved Water
Rights Doectrine

o ANTLECA did not
Include state
lands




Elements of Research

o Was it historically used or susceptible
for Travel, Trade and Commerce?

o What types off vessels were typically
used at statehood?

¢ Phvsical Eharacteristics

¢ IS It In 1tsi natural and erdinary
condition?

¢ lLocating and depoesIng WILAESSES



OHA Archeological Team

¢ Office of Hlstoryp"
Archeology is a 4
key partner ‘

itigation with
histoery and
archeological
FESEarch




What Kind of Boat Before
Statehood?

¢ Native Skin Boats

¢ Gulkana Type
Guide Rafts

¢ Poling boeats
¢ Freight canoes

¢ UnnelfBoeats

¢ OUtboard MOeters

WIth mechanical
|ITitS



Historic Poling Boat




What needs to change?

¢ Need BLM to articulate minimum
standards of navigability criteria

¢ Improve RDI process to Increase
outpuL

¢ Begin tor make some of the
navigability, decisions Based Upon
physical characteristics
((susceptipility,)
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~ Examples of Well Known R.S. 2477

Far
-_A_)eBarr Ro d in ?-“-ﬂ)"
- Kiutina Lake Road"h’ear
* Iditarod Trail.,

M
"_";‘V-.Cm»l'ko ot Trail




Why is R.S. 2477 Important to Alaska

* The routes are critical to-access public lands

_» These mixed with AN( A"'17(b) easements,
{53 Omnlbus Roads, nawgable waters prowde a
| transportatlon network that is still less robust
than most other states of lesser size .

e Access prlvate and public lands and can be
cntlcal to resource development

-—



17(b) Access

State policy to assert 17(b) on top of existing
R.S. 2477

Managed by Federal Government

Review ANCSA Native land title conveyances
to assure public access to public lands and
waters

17(b) are usually limited to ATV and smaller,
thus not as useful as R.S. 2477

17(b) are not valid across Native Allotments
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The Long Road Ahead

R.S. 2477s do not provide all access needed but is
a key element to preserve access

Need to get the Federal Government to recognize
these valid existing rights without court decisions
and not fight their existence and use on multiple
fronts

Must be willing to address all parties crossed by
R.S. 2477s, not just the federal government

Litigation is not the preferred action

ncreasing efforts to work with land owners to
resolve issues in a constructive way




