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aid credit or reimbursement for the acquisition. Any State-funded early acquisition for a Federal-aid highway
project where there will not be Federal-aid highway credit or reimbursement for the early acquisition is subject to the limitations described in the
CEQ regulations at 40 CFR 1506.1 and
other applicable Federal requirements.
(5) A limited exception for rolling
stock is provided in 49 U.S.C. 5309(h)(6).
[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr.
5, 1988, as amended at 70 FR 24469, May 9,
2005; 74 FR 12528, Mar. 24, 2009]
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Classes of actions.

There are three classes of actions
which prescribe the level of documentation required in the NEPA process.
(a) Class I (EISs). Actions that significantly affect the environment require
an EIS (40 CFR 1508.27). The following
are examples of actions that normally
required an EIS:
(1) A new controlled access freeway.
(2) A highway project of four or more
lanes on a new location.
(3) New construction or extension of
fixed rail transit facilities (e.g., rapid
rail, light rail, commuter rail, automated guideway transit).
(4) New construction or extension of
a separate roadway for buses or high
occupancy vehicles not located within
an existing highway facility.
(b) Class II (CEs). Actions that do not
individually or cumulatively have a
significant environmental effect are
excluded from the requirement to prepare an EA or EIS. A specific list of
CEs normally not requiring NEPA documentation is set forth in § 771.117(c).
When appropriately documented, additional projects may also qualify as CEs
pursuant to § 771.117(d).
(c) Class III (EAs). Actions in which
the significance of the environmental
impact is not clearly estabilished. All
actions that are not Class I or II are
Class III. All actions in this class require the preparation of an EA to determine the appropriate environmental
document required.
[52 FR 32660, Aug. 28, 1987, as amended at 74
FR 12529, Mar. 24, 2009]

§ 771.117

Categorical exclusions.

(a) Categorical exclusions (CEs) are
actions which meet the definition contained in 40 CFR 1508.4, and, based on
past experience with similar actions,
do not involve significant environmental impacts. They are actions
which: do not induce significant impacts to planned growth or land use for
the area; do not require the relocation
of significant numbers of people; do not
have a significant impact on any natural, cultural, recreational, historic or
other resource; do not involve significant air, noise, or water quality impacts; do not have significant impacts
on travel patterns; or do not otherwise,
either individually or cumulatively,
have any significant environmental
impacts.
(b) Any action which normally would
be classified as a CE but could involve
unusual circumstances will require the
Administration, in cooperation with
the applicant, to conduct appropriate
environmental studies to determine if
the CE classification is proper. Such
unusual circumstances include:
(1) Significant environmental impacts;
(2) Substantial controversy on environmental grounds;
(3) Significant impact on properties
protected by section 4(f) of the DOT
Act or section 106 of the National Historic Preservation Act; or
(4) Inconsistencies with any Federal,
State, or local law, requirement or administrative determination relating to
the environmental aspects of the action.
(c) The following actions meet the
criteria for CEs in the CEQ regulation
(section 1508.4) and § 771.117(a) of this
regulation and normally do not require
any further NEPA approvals by the Administration:
(1) Activities which do not involve or
lead directly to construction, such as
planning
and
research
activities;
grants for training; engineering to define the elements of a proposed action
or alternatives so that social, economic, and environmental effects can
be assessed; and Federal-aid system revisions which establish classes of highways on the Federal-aid highway system.
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(2) Approval of utility installations
along or across a transportation facility.
(3) Construction of bicycle and pedestrian lanes, paths, and facilities.
(4) Activities included in the State’s
highway safety plan under 23 U.S.C. 402.
(5) Transfer of Federal lands pursuant to 23 U.S.C. 107(d) and/or 23 U.S.C.
317 when the land transfer is in support
of an action that is not otherwise subject to FHWA review under NEPA.
(6) The installation of noise barriers
or alterations to existing publicly
owned buildings to provide for noise reduction.
(7) Landscaping.
(8) Installation of fencing, signs,
pavement markings, small passenger
shelters, traffic signals, and railroad
warning devices where no substantial
land acquisition or traffic disruption
will occur.
(9) Emergency repairs under 23 U.S.C.
125.
(10) Acquisition of scenic easements.
(11) Determination of payback under
23 U.S.C. 156 for property previously acquired with Federal-aid participation.
(12) Improvements to existing rest
areas and truck weigh stations.
(13) Ridesharing activities.
(14) Bus and rail car rehabilitation.
(15) Alterations to facilities or vehicles in order to make them accessible
for elderly and handicapped persons.
(16) Program administration, technical assistance activities, and operating assistance to transit authorities
to continue existing service or increase
service to meet routine changes in demand.
(17) The purchase of vehicles by the
applicant where the use of these vehicles can be accommodated by existing
facilities or by new facilities which
themselves are within a CE.
(18) Track and railbed maintenance
and improvements when carried out
within the existing right-of-way.
(19) Purchase and installation of operating or maintenance equipment to
be located within the transit facility
and with no significant impacts off the
site.
(20) Promulgation of rules, regulations, and directives.
(21)
Deployment
of
electronics,
photonics, communications, or infor-

mation processing used singly or in
combination, or as components of a
fully integrated system, to improve the
efficiency or safety of a surface transportation system or to enhance security or passenger convenience. Examples include, but are not limited to,
traffic control and detector devices,
lane management systems, electronic
payment equipment, automatic vehicle
locaters,
automated
passenger
counters, computer-aided dispatching
systems, radio communications systems, dynamic message signs, and security equipment including surveillance and detection cameras on roadways and in transit facilities and on
buses.
(d) Additional actions which meet
the criteria for a CE in the CEQ regulations (40 CFR 1508.4) and paragraph (a)
of this section may be designated as
CEs only after Administration approval. The applicant shall submit documentation which demonstrates that
the specific conditions or criteria for
these CEs are satisfied and that significant environmental effects will not result. Examples of such actions include
but are not limited to:
(1) Modernization of a highway by resurfacing, restoration, rehabilitation,
reconstruction, adding shoulders, or
adding auxiliary lanes (e.g., parking,
weaving, turning, climbing).
(2) Highway safety or traffic operations improvement projects including
the installation of ramp metering control devices and lighting.
(3) Bridge rehabilitation, reconstruction or replacement or the construction of grade separation to replace existing at-grade railroad crossings.
(4) Transportation corridor fringe
parking facilities.
(5) Construction of new truck weigh
stations or rest areas.
(6) Approvals for disposal of excess
right-of-way or for joint or limited use
of right-of-way, where the proposed use
does not have significant adverse impacts.
(7) Approvals for changes in access
control.
(8) Construction of new bus storage
and maintenance facilities in areas
used predominantly for industrial or
transportation purposes where such
construction is not inconsistent with

424

VerDate Mar<15>2010

09:37 May 18, 2012

Jkt 226078

PO 00000

Frm 00434

Fmt 8010

Sfmt 8010

Y:\SGML\226078.XXX

226078

pmangrum on DSK3VPTVN1PROD with CFR

Federal Highway Administration, DOT

§ 771.119

existing zoning and located on or near
a street with adequate capacity to handle anticipated bus and support vehicle
traffic.
(9) Rehabilitation or reconstruction
of existing rail and bus buildings and
ancillary facilities where only minor
amounts of additional land are required and there is not a substantial
increase in the number of users.
(10) Construction of bus transfer facilities (an open area consisting of passenger shelters, boarding areas, kiosks
and related street improvements) when
located in a commercial area or other
high activity center in which there is
adequate street capacity for projected
bus traffic.
(11) Construction of rail storage and
maintenance facilities in areas used
predominantly for industrial or transportation purposes where such construction is not inconsistent with existing zoning and where there is no significant noise impact on the surrounding community.
(12) Acquisition of land for hardship
or protective purposes. Hardship and
protective buying will be permitted
only for a particular parcel or a limited
number of parcels. These types of land
acquisition qualify for a CE only where
the acquisition will not limit the evaluation of alternatives, including shifts
in alignment for planned construction
projects, which may be required in the
NEPA process. No project development
on such land may proceed until the
NEPA process has been completed.
(i) Hardship acquisition is early acquisition of property by the applicant
at the property owner’s request to alleviate particular hardship to the
owner, in contrast to others, because of
an inability to sell his property. This is
justified when the property owner can
document on the basis of health, safety
or financial reasons that remaining in
the property poses an undue hardship
compared to others.
(ii) Protective acquisition is done to
prevent imminent development of a
parcel which may be needed for a proposed transportation corridor or site.
Documentation must clearly demonstrate that development of the land
would preclude future transportation
use and that such development is imminent. Advance acquisition is not per-

mitted for the sole purpose of reducing
the cost of property for a proposed
project.
(13) Acquisition of pre-existing railroad right-of-way pursuant to 49 U.S.C.
5324(c). No project development on the
acquired railroad right-of-way may
proceed until the NEPA process for
such project development, including
the consideration of alternatives, has
been completed.
(e) Where a pattern emerges of granting CE status for a particular type of
action, the Administration will initiate
rulemaking proposing to add this type
of action to the list of categorical exclusions in paragraph (c) or (d) of this
section, as appropriate.
[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr.
5, 1988, as amended at 70 FR 24469, May 9,
2005; 74 FR 12529, Mar. 24, 2009]

§ 771.119 Environmental assessments.
(a) An EA shall be prepared by the
applicant in consultation with the Administration for each action that is not
a CE and does not clearly require the
preparation of an EIS, or where the Administration believes an EA would assist in determining the need for an EIS.
(b) For actions that require an EA,
the applicant, in consultation with the
Administration, shall, at the earliest
appropriate time, begin consultation
with interested agencies and others to
advise them of the scope of the project
and to achieve the following objectives:
determine which aspects of the proposed action have potential for social,
economic, or environmental impact;
identify alternatives and measures
which might mitigate adverse environmental impacts; and identify other environmental review and consultation
requirements which should be performed concurrently with the EA. The
applicant
shall
accomplish
this
through an early coordination process
(i.e., procedures under § 771.111) or
through a scoping process. Public involvement shall be summarized and the
results of agency coordination shall be
included in the EA.
(c) The EA is subject to Administration approval before it is made available to the public as an Administration
document.
(d) The EA need not be circulated for
comment but the document must be
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